
ORDINANCE NO. 1034 

AN ORDINANCE AMENDING TITLE 14  ENTITLED 'ZONING AND LAND USE 
CONTROL' BY AMENDING CHAPTER 5 OF THE ATHENS MUNICIPAL CODE TO 
INCLUDE A STORMWATER MANAGEMENT ORDINANCE. 

BE IT ORDAINED BY THE CITY OF ATHENS, TENNESSEE, AS FOLLOWS: 

SECTION 1 .  That Title 1 4  entitled "Zoning and Land Use Control"  be amended by deleting 
Chapter 5 i n  its entirety and substituting a new Chapter 5 as follows: 

CHAPTERS 

STORMW A TER MANAGEMENT ORDINANCE 

SECTION 
I 4-5 0 I. General prov is ions .  
14-502.  Definit ions. 
14-503 . Perm itt ing and Waivers . 
14-5 04 .  Stormwater system des ign :  Construction and Permanent stormwater management. 
14-50 5 .  Permanent stormwater management: operat ion, maintenance, and inspection . 
14-506 .  Exi st ing locations and ongoing developments . 
14-5 07. I l l i c i t d i scharges .  
14-5 0 8 .  Enforcement. 
14-5 09 .  Penalt ies .  
I 4-510. Appeal s .  
14-5 11. Effective date . 

14-501. General provisions. ( 1 )  Purpose. It is the purpose of th i s  chapter to : 
(a) Protect, maintain, and enhance the environment of the c ity and the publ ic  health, 

safety and the general welfare of the cit izens of the c ity, by contro l l ing d i scharges of pol lutants to 
the c ity's stormwater system and to maintain and improve the qual ity of the receiving waters into 
wh ich the stormwater outfal l s  flow, including, without l imitation, lakes, rivers, streams, springs, 
ponds, wetlands, and groundwater of the c ity; 

(b) Enab le the city to comply with the National Pol lut ion Discharge E l imination 
System perm it (NPDES) and appl icable regulations, 40 CFR 1 22 .26 for stormwater d i scharges;  

(c) Al low the c i ty to exercise the powers granted in Tennessee Code Annotated § 68-
221- 1 1 05 ,  which provides that, among other powers cities have with respect to stormwater 
fac i l it ies, is the power by ordinance or resolution to : 

( i )  Exercise general regulation over the p lanning, location, construction, and 
operation and maintenance of stormwater fac i l it ies i n  the city, whether or not owned and 
operated by the c ity; 

( i i )  Adopt any rules and regulations deemed necessary to accompl i sh the purposes 
of th i s  statute, including the adoption of a system of fees for serv ices and permits; 

( i i i )  Establ ish standards to regulate the quantity of stormwater d ischarged and to 
regu late stormwater contam inants as may be necessary to protect water qual ity; 

( i v) Rev iew and approve plans and p lats for stormwater management in proposed 
subd iv i s ions, commerc ial developments, or other deve lopment; 

(v) I ssue perm its for stormwater d i scharges, or for the construction, alteration, 
extension, or repair of storm water fac i l i t ies;  

(v i )  Suspend or revoke perm its when it i s  determ ined that the perm ittee has 
v io lated any appl icable ord inance, resol ution, or cond ition of the perm it; 

(v i i )  Regu late and proh ib i t  d i scharges into stormwater fac i l it ies of san itary, 
industrial ,  or commerc ial sewage or waters that have otherwise been contam inated ; and 

(vi i i )Expend funds to remediate or m itigate the detrimental effects of contam inated 
land or other sources of storm water contamination, whether pub! ic or private . 

(2) Admin i stering entity. The C i ty of Athens shal l admin ister the prov i sions of th is  
ord inance . 

(3 )  Stormwater management ordinance . The intended purpose of th i s  ord inance is to 
safeguard property and publ ic  welfare by regulating stormwater drainage and requ iring temporary and 
permanent provis ions for its contro l .  It should  be used as a p lanning and engineering implement to 
faci l i tate the necessary control of stormwater. 

14-502. Definitions. For the purpose of this chapter, the following definitions shal l  apply:  
Words used in the s ingular shal l  include the plural, and the plural shall include the s ingu lar; words used in 
the present tense shal l include the future tense . The word "shall" is  mandatory and not d iscretionary. The 
word "may" i s  permissive. Words not defined in this section shall be construed to have the meaning 
given by common and ordinary use as defined in the latest edition of Webster' s  Dictionary. 

( 1 )  "Admin istrative or Civ i l  Penalt ies ." Under the authority provided in Tennessee Code 
Annotated § 68-22 1 - 1 1 06, the city dec lares that any person violating the provi sions of thi s  chapter may be 
assessed a c iv i l  penalty by the city of not less than fifty dollars ($50.00) and not more than five thousand 
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dol lars ($5 ,000.00) per day for each day o f  violation . Each day o f  violation shal l constitute a separate 
v io lation . 

(2) "As bu i lt p lans" means drawings depicting conditions as they were actually constructed .  
(3 )  "Best Management Practices" ("BMP' s") means schedules of  activ ities, proh ibit ions of 

practices, maintenance procedures, and other management practices to prevent or reduce the d ischarge of 
po l lutants to waters of the state . BMP ' s  also include treatment requirements, operating procedures, and 
pract ices to control plant s ite runoff, spi l lage or leaks, s ludge or waste d isposal, or drai nage from raw 
material storage . 

( 4) "Borrow P it" i s  an excavation from wh ich erod ib le material (typ ical ly so i l )  is removed 
to be fill for another s i te . There is no process ing or separation of erod ib le material conducted at the site. 
G iven the nature of activity and po l lutants present at such excavation, a borrow pit i s  considered a 
construction activity for the purpose of th i s  permit .  

(5)  "Buffer Zone" means a permanent setback from the top of water body's bank of 
und isturbed vegetation, inc luding trees, shrubs and herbaceous vegetat ion;  enhanced or restored 
vegetat ion;  or the re-establ i shment of native vegetat ion bordering streams, ponds, wetlands, spr ings, 
reservoirs or lakes, which exi sts or i s  estab l i shed to protect those water bodies from any construction or 
non-agricu ltural land alter ing activ ity .  The goal of the water qual ity buffer is  to preserve und i sturbed 
vegetation that is native to the streamside habitat in the area of any land di sturbance project or land 
development platt ing.  Vegetated, preferably native, water qual ity buffers protect water bodies by 
prov id ing structural integrity and canopy cover, as wel l  as stormwater infi ltrat ion, fi ltration and 
evapotranspiration . Buffer width depends on the size of a drainage area. Streams or other waters with 
drainage areas less than I square m i le will require buffer widths of 30 feet minimum. Streams or other 
waters with drainage areas greater than I square mile wi l l  require buffer widths of 60 feet minimum. The 
stormwater department buffer regulations contain more detailed requirements and criteria for determin ing  
the c i rcumstances under which a variance to  these standards can be obtained. 

( 6)  "Buffer Zone Requirements" 
(a) Construction S ites- State Minimum Requi rements 
A min imum 3 0-foot natural riparian buffer zone adj acent to al l streams at any 

construction site requiring a State Construction General Permit (CGP) shal l be preserved, to the 
maximum extent practicable, during construction activities at the s ite . The water qual i ty buffer 
zone i s  requ ired to protect waters of the state, located within or immediately adjacent to the 
boundaries of the project, as identified using methodology from Standard Operating Procedures 
for Hydrologic Determinations (see rules to implement a certification program for Qual ified 
Hydrologic Professionals, TN Rules Chapter 0400-40- 1 7) .  Buffer zones are not primary sediment 
contro l measures and should not be rel ied on as such . Rehabi l itation and enhancement of a natural 
buffer zone is al lowed, if necessary, for improvement of its effectiveness of protection of the 
waters of the state. The buffer zone requirement only appl ies to new construction or 
redevelopment s ites . The riparian buffer zone should be preserved between the top of stream bank 
and the d i sturbed construction area. The minimum 3 0-feet criterion for the width of the buffer 
zone may be estab l i shed by variance on an average width bas i s  at a project, as long as the 
m in imum width of the buffer zone is more than 1 5  feet at any measured location . 

(b) Buffer zone addit ional requ i rements for d i scharges into impaired or Exceptional 
TN Waters- State Min imum Requi rements 

A 60-foot natural riparian buffer zone adjacent to the rece iv ing stream designated as 
impaired or Exceptional TN Waters shall be preserved, to the maximum extent pract icable, 
dur ing construction act iv it ies at any s ite. The 60-feet criterion for the width of the buffer zone can 
be establ i shed on an average width bas i s  at a project, as long as the min imum width of the buffer 
zone i s  more than 3 0  feet at any measured location . 

(c) C ity of Athens Buffer Zone Widths and Variances 
The Athens Buffer Zone Pol i cy contains more detai led requ i rements and criteria for 

buffers and determin ing the c ircumstances under wh ich a variance to those standards to al low the 
State Min imum Requirements ( including the averaging provisions) or more significant major 
var iances can be considered or the averaging provis ions can be obtained. 
(7)  "Channel" means a natural or artificial watercourse with a definite bed and banks that 

conducts flowing water cont inuously or periodicall y .  
( 8 )  "Common p lan o f  development o r  sale" is  broadly defined a s  any announcement or 

documentation ( i nclud ing a s ign, public notice or hearing, sales p itch, advertisement, drawing, permit 
app l icat ion, zon ing  request, computer design,  etc . )  or physical demarcation (including boundary signs, lot 
stakes, surveyor markings, etc .)  indicating construction activities may occur on a specific plot. A common 
plan of development or sale identifies a s ituation in which multiple areas of disturbance are, or may be, 
occurr ing on contiguous areas owned or control led by the same land owner or developer. Th i s  appl ies 
because the activ it ies may take place at different times, on different schedules, by different operators . 

(9) "Des ign storm event" means a hypothetical storm event, of a given frequency interval 
and durat ion, used in the analys i s  and design of a stormwater facil ity. The est imated design rainfal l  
amounts, for any return period i nterval ( i . e . ,  2-yr, 5 -yr, 25-yr, etc . , )  in terms of either 24-hour depths or 
intensit ies for any duration, can be found by accessing the fol lowing NOAA National Weather Serv ice 
Atlas 1 4  data for Tennessee : http://hdsc .nws.noaa.gov/hdsc/pfds/pfds map cont.html?bkmrkS=tn . Other 
data sources may be acceptable with prior written approval by TDEC Water Pol lution Contro l .  
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( 1 0) "Contam inant" means any physical ,  chemical,  biological, o r  rad iological substance or 
matter in  water .  

( 1 1 ) "Di scharge" means di spose, deposit, spi l l ,  pour, i nject, seep, dump, leak or place by any 
means, or that which is d i sposed, deposited, sp i l led, poured, i njected , seeped, dumped, leaked, or placed 
by any means inc lud ing any d i rect or i nd i rect entry of any sol i d  or l iqu id  matter into the munic ipal 
separate storm sewer system . 

( 12) "Easement" means an acqu i red pri v i lege or right of use or enjoyment that a person , 
party, fi rm, corporat ion, county or other legal entity has in the land of another. 

( 13 ) "Erosion" means the removal of soi l  partic les by the action of water, wind ,  ice or other 
geo logical agents, whether natural ly occurring or acting in conjunction with or promoted by human 
activ it ies or effects . 

( 1 4) "Eros ion prevention and sediment control p lan (EPSCP)" means a written plan 
( inc lud ing draw ings or other graph ic representations) that i s  designed to min imize the erosion and 
sed iment runoff at a s ite dur ing construction activit ies .  

( 1 5 ) "Hotspot" means an area where land use or activities generate h ighly contam inated 
runoff, with concentrat ions of pol lutants in excess of those typically found in storm water. The fol lowing 
land uses and activ it ies are general ly deemed potential stormwater hot spots, but that term i s  not l imited to 
on ly these land uses : 

(a) veh ic le  salvage yards and recycl ing faci l it ies 
(b) vehic le  service and maintenance faci lities 
(c) veh ic le  and equipment c leaning faci lities 
(d) fleet storage areas (bus, truck, etc . )  
(e) i ndustrial sites ( included on Standard Industrial Classification code l i st) 
(f) marinas (serv ice and maintenance) 
(g) publ i c  works storage areas 
(h) fac i l it ies that generate or store hazardous waste materials 
( i )  commercia l  container nursery 

U) restaurants and food serv ice fac i l ities 
(k) other land uses and activ ities as designated by an appropriate rev iew authority 

( 16) " I l l i c i t connections" means i l legal and/or unauthorized connections to the munic ipal 
separate stormwater system whether or not such connections result i n  d i scharges into that system. 

(17) " I l l i c it d i scharge" means any d i scharge to the mun ic ipal separate storm sewer system 
that is not composed entirely of stormwater and not spec ifical ly exempted under § 1 4-507(2) .  

(18) " Improved s inkhole" i s  a natural surface depress ion that has been altered i n  order to 
d i rect fl u ids into the hole open ing .  Improved s inkhole is a type of injection wel l  regu lated under TDEC ' s  
Underground I nj ection Contro l (UIC) program. Underground injection constitutes a n  intent ional d i sposal 
of waste waters in  natural depressions, open fractures, and crevices (such as those common ly assoc iated 
with weathering of l imestone). 

( 1 9) "Inspector" An i nspector i s  a person that has successfu l ly completed (has a val id  
cert ificat ion from) the TDEC "Fundamentals of Erosion Prevention and Sediment Control Level I" course 
or equ ivalent course . An inspector performs and documents the required inspections, paying part icular 
attention to t ime-sens it ive permit requirements such as stabi l ization and maintenance activit ies .  An 
i nspector may also have the fol lowing respons ib i l it ies: 

(a) oversee the requirements of other construction-related permits, such as Aquatic 
Resources A lteration Permit (ARAP) or Corps of Engineers permit for construction activ ities in 
or around waters of the state; 

(b) update field SWPPP's ;  
( c )  conduct pre-construction inspection to  verifY that und isturbed areas have been 

properly marked and initial measures have been installed; and 
(d) inform the permit holder of activities that may be necessary to gain or remain in 

compl iance with the Construction General Permit (CGP) and other environmental permits. 
(20) "Land d i sturbing activity" means any activity on property that results in a change in  the 

exist ing so i l  cover (both vegetative and non-vegetative) and/or the existing soi l topography. Land­
d i sturb ing act iv it ies inc lude, but are not l imited to, development, re-development, demol it ion, 
construct ion, reconstruction, c learing, grading, fi l l ing, and excavation . 

(2 1 )  "Maintenance" means any activity that i s  necessary to keep a stormwater faci l ity in good 
work ing order so as to function as designed . Maintenance shal l include complete reconstruction of a 
stormwater faci l ity i f  reconstruction i s  needed in order to restore the faci l ity to its original operational 
des ign parameters . Maintenance shal l al so include the correction of any problem on the site property that 
may d irect ly impai r the funct ions of the stormwater fac i l i ty .  

(22) "Maintenance agreement" means a document recorded i n  the land records that acts as a 
property deed restr ict ion,  and which provides for long-term maintenance of stormwater management 
practices.  For Athens th i s  i s  the "Agreement for Pennanent Inspection and Maintenance of Stormwater 
Fac i l it ies". 

(23) "Munic ipal separate storm sewer system (MS4)" means the conveyances owned or 
operated by the c ity for the col lection and transportation of stormwater, inc lud ing the roads and streets 
and the i r  drai nage systems, catch bas ins ,  curbs, gutters, d itches, man-made channels, and storm drains,  
and where the context ind icates, it means the mun ic ipal i ty that owns the separate storm sewer system . 
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(24) "National Po l l utant Discharge E l iminat ion System permit" o r  a "NPDES permit" means 
a perm it i ssued pursuant to 33 U . S .C .  1 342. 

(25)  "Off-s ite faci l i ty" means a structural BMP located outsi de the subject property boundary 
described in  the perm it  appl icat ion for land development act ivity . 

(26) "On-s i te faci l i ty" means a structural BMP located within the subject property boundary 
described in the permit  app l icat ion for land development activity .  

(27)  "Peak flow" means the maximum instantaneous rate of flow of water at a particular 
po i nt resu lt ing from a storm event. 

(28) "Person" means any and all persons, natural or artificial, including any ind iv idual , firm 
or assoc iat ion and any mun ic ipal or private corporation organized or existing under the laws of th i s  or any 
other state or country. 

(29) "Runoff'  means that portion of the precipitation on a drainage area that i s  d ischarged 
from the area into the munic ipal separate storm sewer system. 

(3 0) "Sediment" means sol id material , both inorganic and organic, that i s  in suspens ion, i s  
be ing transported, o r  has been moved from its s ite o f  origin b y  air, water, gravity, or ice and has come to 
rest on the earth ' s  surface e ither above or below sea level .  

(3 1 )  "Sed imentat ion" means soi l particles suspended i n  stormwater that can sett le i n  stream 
beds .  

(32)  "So i l s  Report" means a study of soi l s  on a subj ect property with the primary purpose of 
characteriz ing and descr ib ing the soi l s .  The soi l s  report shal l be prepared by a q ual ified soi l s  engineer, 
who shal l be d i rectly involved i n  the soi l characterizat ion either by performing the invest igation or by 
d i rectly superv i s i ng employees conducting the investigat ion .  

( 3 3 )  "Stab i l i zation" means prov id ing  adequate measures, vegetative and/or structural ,  that 
wi l l  prevent erosion from occurri ng.  

(34) "Stormwater" means stormwater runoff, snow melt runoff, surface runoff, street wash 
waters re lated to street c lean ing  or maintenance, i nfi ltration and drainage . 

(3 5 )  "Stormwater entity" means the City of  Athens 
(36)  "Stormwater management" means the programs to mainta in qual ity and quant ity of 

storm water runoff to pre-development leve ls .  
(3 7) "Stormwater management fac i l i t ies" means the drainage structures, condu its, ponds, 

d itches, combined sewers, sewers, and al l device appurtenances by means of wh ich stormwater is 
co l lected, transported, pumped, treated or disposed of. 

(3 8) "Stormwater management p lan" means  the set of drawings and other documents that 
comprise a l l  the i nformation and specifications for the programs, drainage systems, structures, BMP ' s, 
concepts and techn iques i ntended to maintain or restore qual i ty and quanti ty of storm water runoff to pre­
development leve ls .  

(39)  "Stormwater Pol l ut ion Prevention Plan (SWPPP)" means a written p lan that includes 
s ite map(s), an identification of construction/contractor act ivities that could cause pol l utants in  the 
storm water, and a description of measures or practices to control these pol l utants . It must be prepared and 
approved before construction begins .  In order to effectively reduce erosion and sedimentation impacts, 
Best Management Pract ices (BMP' s) must be des igned, instal led, and maintained during land d i sturb ing 
act iv it ies .  The SWPPP should be prepared in accordance with the current Tennessee Erosion and 
Sed iment Contro l Handbook. The handbook is i ntended for use during the design and construction of 
projects that requ ire erosion and sediment control s  to protect waters of the state. It al so aids in the 
development of SWPPPs and other reports, p lans, or specifications requ ired when participat ing in  
Tennessee's water qual i ty regu lations .  A l l  SWPPP' s  sha l l  be prepared and updated in  accordance with 
Section 3 of the General NPDES Permi t  for D i scharges of Stormwater Assoc iated with Construction 
Act iv it ies .  (CGP) 

( 40) "Stormwater runoff' means flow on the surface of the ground, resu lt ing from 
prec ip itation . 

(41) "Structural BMP's" means fac i l i t ies that are constructed to prov ide control  of 
stormwater runoff. 

( 42) "Surface water" inc l udes waters upon the surface of the earth in  bounds created 
natural ly or art ificially inc lud i ng, but not l i mited to, streams, other water courses, lakes and reservoirs .  

(43 ) "Waste s ite" means an area where waste material from a construction s ite i s  depos ited . 
When the material i s  erod ib le, such as soi l ,  the s i te must be treated as a construction s ite . 

(44) "Water Qual ity Buffer" see "Buffer Zone". 
( 45)  "Watercourse" means a permanent or interm ittent stream or other body of water, e ither 

natural or man-made, wh ich gathers or carries surface water. 
( 46) "Watershed" means al l the land area that contributes runoff to a part icular po int along a 

waterway. 
( 4 7) "Waters" or "waters of the state" means any and al l  water, publ ic  or private, on or 

beneath the surface of the ground, which are contained within,  flow through, or border upon Tennessee or 
any portion thereof except those bodies of water confined to and retained with in the l i m its of private 
property in s ingle ownershi p  which do not combine or effect a j unction with natural surface or 
underground waters . 

( 48)  "Wetland( s )" means those areas that are inundated or saturated by surface or 
groundwater at a frequency and duration sufficient to support a prevalence of vegetation typically adapted 
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to l i fe i n  saturated soil conditions. Wetlands include, but are not limited to, swamps, marshes, bogs, and 
s imi lar areas. 

( 49) "Wet weather conveyances" are man-made or natural watercourses, including natural 
watercourses that have been modified by channel ization, that flow only in direct response to precipitation 
runoff in the i r  immed iate locality and whose channels are above the groundwater table and are not 
su itable for dr ink ing water supplies; and in which hydrological and biological analyses indicate that, 
under normal weather conditions, due to natural ly occurring ephemeral or low flow, there is not sufficient 
water to support fi sh or mult iple populations of obligate )otic aquatic organisms whose life cyc le incl udes 
an aquatic phase of at least two months. (Rules and Regulat ions of the State of Tennessee, Chapter 1 200-
4-3- .04(3 )). 

14-503. Permitting and Waivers. 

Permitting 

( I)  General. Every person wil l  be requ i red to obtain a grading permit also referred to as a 
land d i sturbance permit from the C ity of Athens based on 1 4-504 (2) criteria using the Stormwater 
Departments latest "Grad ing Permit Applicat ion" form and other requ i red information. No building 
permit shal l be i ssued unti l the app l icant has obtained a grading permit. Each appl ication for a grad ing 
permit shal l be accompan ied by payment of grading permit and other stormwater management fees, as  set 
by reso lution. The Publ ic  Works Department wil l review each application to determine its conformance 
with the prov i s ions of th i s  ord inance and the Public Works Department regulations and guidelines. 

(2) Approval and Duration. Within 3 0  days after receiving an application, the Public Works 
Department shal l provide one of the fol l owing responses in writing: 

(a) Approval of the permit appl ication after any changes required by the Stormwater 
Department have been submitted to and addressed by the permittee. 

(b) Denial of the permit application, indicating the reason(s) for the denial . 

Every land disturbance permit shall expire and become null and void if substantial 
work authorized by such permit has not commenced within one hundred eighty ( 1 80) calendar 
days of issuance, or is not complete within eighteen ( 1 8) months from the date of the 
commencement of construction. 
(3 ) Performance surety. The Publ ic  Works Department may, at its discretion, require the 

submittal of a performance security prior to i ssuance of a permit for any grading in order to ensure that 
the stormwater practices are instal led by the permit holder as required by the approved plan and al l  
app l icable regu lations. The amount of the performance security shal l be set by the Public Works 
Department. The applicant shal l  provide an itemized construction cost estimate complete w ith unit prices 
wh ich shal l be subject to acceptance, amendment or rejection by the Public Works Department. 
Alternatively the Public Works Department shall have the right to establish in ful l  only upon submission 
of as-bu i lt plans and written certification by a registered professional engineer licensed to practice in 
Tennessee that the project has been completed in substantial compliance with the approved plan and other 
appl i cable prov is ions of th is  ordinance. The Stormwater Department wil l  make a final inspection of the 
project for general verification. Prov i s ions for a partial pro-rata release of the performance security based 
on the completion of various deve lopment stages can be made at the d iscretion of the Publ ic  Works 
Depa11ment. 

Waivers 

(1) General. No waivers wi l l  be granted any construct ion,  deve lopment or s ite work 
project. Al l  work shal l  prov ide for stormwater management as required by this ordinance. However, 
alternatives to the State of Tennessee 20 I 0 NPDES General Permit for Discharges from Smal l Mun icipal 
Separate Storm Sewer Systems (MS4 Permit) primary requirement for on-site permanent stormwater 
management may be cons idered, if: 

(a) Management measures cannot be designed, built and maintained to infi ltrate, 
evapotranspire, harvest and/or use, at a minimum, the first inch of every rainfal l event preceded 
by 72 hours of no measurable  precipitation. 

(b) It can be demonstrated that the proposed project is  not likely to impair attainment 
of the objectives of this chapter. Alternative minimum requirements for on-site management of 
stormwater d i scharges have been establ ished in a stormwater management p lan that has been 
approved by the city. 
(2) Downstream damage, prohibited. In order to receive consideration, the applicant must 

demonstrate to the satisfaction of the Storm water Department that the proposed alternative wil l  not lead to 
any of the fol lowing conditions downstream: 

(a) Deterioration of existing culverts, bridges, dams, and other structures;  
(b) Degradation of biological functions or habitat; 
(c) Accelerated stream bank or stream bed erosion or siltation ; 
(d) I ncreased threat of flood damage to public health, life or property. 
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(3) Grading Permits not to be issued where alternatives requested. No Grading Permit shall 
be i ssued where an alternative has been requested until the alternative is  approved. If no alternative is 
approved, the plans must be resubmitted with a stormwater management plan that meets the primary 
requ irement for on-site stormwater management. 

(4) Less than One Acre Projects. Proj ects required to obtain a grading permit under 1 4-504 
(2) (b) may request a waiver for consideration by the Director of the Public Works Department for 
requ i rements of th i s  ord inance not needed to address the unique threat that resulted in the project being 
requ i red to obtain a grad ing permit. 

(5) Agricu ltural Exemption. The fol lowing activities are exempt from the grad ing permit 
requ i rement: 

(a) Ex i st ing nursery and agricu ltural operations conducted as a permitted main  or 
accessory use. 

(b) Any logg ing or agricu ltural activ ity that is consistent with an approved farm 
conservat ion plan or a t imber management plan prepared or approved by the appropriate federal 
or state agency. 
(6) Any emergency activ ity that is immed i ately necessary for the protection of life, 

property, or natural resources. 

14-504. Stormwater system design: Construction and Permanent stormwater management. 
(1) The C ity of Athens Stormwater design or BMP manuals. 

(a) Adopt ion. The c ity adopts as its stormwater design best management pract ices 
(BMP) manual the fol lowing publications and documents, which are incorporated by reference i n  
th i s  ord i nance a s  if  fu l ly set out herein. Applicants should site which manual out of  the list below 
they wi l l  use and reference in their drawings:  

( 1 )  TDEC Erosion and Sediment Control Handbook; most current edition. 
(2)  TDEC's current guidance for permanent stormwater management. 
(3 ) The Nashvil le-Davidson County Metro Stormwater Management Manual 

BEST MANAGEMENT PRACTICES (BMP) MANUAL - Volume 4 and LOW 
IMPACT DESIGN MANUAL- Volume 5 

( 4)  http://www .c ityofknoxvil le.org/engineering/bmp manual/knoxvil leBMP .pdf 
(5 )  The  Nashville-Davidson County Metro Stormwater Management Chapter (6) 

TECHNICAL GUIDELINES AND CRITERIA 6. 1 Adequate Stormwater Management 
Systems 
http://www .nashvil le.gov /Portals/0/SiteContent/WaterServices/Stormwater/ docs/SWM 
M/20 1 3/Voll/07 Chapter06.pdf 
(b) The BMP manual includes a l ist of acceptable B MP's including the specific design 

performance criteria and operation and maintenance requirements for each stormwater practice. 
(c) The BMP manual may be updated and expanded from time to time based on 

improvements in engineering, science, monitoring and local maintenance experience, or changes 
in federal , state or local law or regulation. Stormwater faci l ities that are designed, constructed 
and maintained in accordance with these BMP criteria will be presumed to meet the m inimum 
water qual ity performance standards. 

(2) Land deve lopment. This section shal l be applicable to al l land development, inc lud ing, 
but not l imited to, s ite plan appl ications, subd iv i sion applicat ions, and land d i sturbance appl ications. 
These standards apply to any new development or redeve lopment s ite that meets one or more of the 
fo l lowing criteria: 

(a) One ( 1 )  acre or more;  
( 1 )  New deve lopment or redevelopment that involves land d isturbance act iv it ies 

of one ( I)  acre or more including activities 
(2)  New development or redevelopment that is part of a larger common plan of 

deve lopment or sale where the common plan land disturbance is one ( 1 )  acre or more. 
(b) Proj ects or developments of less than one acre of total land disturbance may also be 

requ i red to obta in  authorization under this ordinance if the activity poses a unique threat to water, 
pub l i c  health or safety such as : 

( 1 )  The Publ i c  Works Department has determined that the stormwater discharge 
from a s ite is causing, contributing to, or is l ikely to contribute to a violation of a state 
water qual ity standard; 

(2) The Public Works Department has determined that the stormwater discharge 
is, or is l i kely to be a sign ificant contributor of pollutants to waters of the state; 

( 3 )  Any new development or redevelopment, regardless of size, that is defined by 
the Publ ic Works Department to be a hotspot land use; or 

( 4) Changes in state or federal rules require sites of less than one acre that are not 
part of a larger common plan of development or sale to obtain a stormwater permit. 

Note : Any d i scharge of stormwater or other fluid to an improved sinkhole or other injection wel l ,  as 
defined, must be authorized by permit or ru le as a C lass V underground injection wel l  under the 
prov i s ions of Tennessee Department of Environment and Conservation (TDEC) Rules, Chapter 1 200-4-6. 
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(3) Submittal of a copy of the NOC, SWPPP and NOT 
Land d i sturbance permit appl icant must provide proof of coverage under the 

Construction General Permit (CGP); submit a copy of the Stormwater Pol l ution Prevention Plan 
(SWPPP); and at project completion, a copy of the s igned notice of termination (NOT) to the Stormwater 
Department. Copies of add itional app l icab le local, state or federal permits ( i .e . :  ARAP, COE, TOOT etc.) 
must a lso be provided upon request before the i ssuance of any land d isturbance perm it. 

( 4) Stormwater Po l l ut ion Prevention P lan (SWPPP) for Construction Storm water 
Management: The app l i cant must prepare a stormwater pol l ut ion prevention plan for a l l  construction 
activ it ies that compl ies with the current State of TN -NPDES Construction General Perm it .(CGP) 

(5) General design performance criteria for permanent stormwater management: The 
fo l lowing performance criteria shall be addressed for permanent stormwater management at al l 
development or redevelopment sites: 

(a) S ite design standards for a l l  new and redevelopment requ i re, in combination or 
alone, management measures that are des i gned, bui lt and maintained to i nfi ltrate, evapotranspire, 
harvest and/or use, at a m in imum, the first inch of every rainfall event preceded by 72 hours of no 
measurable precipitation. Thi s  first inch of rainfal l must be 1 00% managed with no d ischarge to 
surface waters. 

(b) These management measures for runoff reduction shal l be instal led on private 
property, not with i n  the publ ic right-of-way, for al l private projects .  

(c) Limitations to the app l ication of runoff reduction requirements inc lude, but are 
not l im ited to : 

(i) Where a potential for introducing pol lutants into the groundwater exists, 
un less pretreatment is provided; 

(ii) Where pre-existing soi l  contamination is present in areas subject to contact 
with infi ltrated runoff; 

(iii) Presence of s inkholes or other karst features .  
(d) Pre-deve lopment infi ltrative capacity of soi l s  at the s ite must be taken into 

account in selection of runoff reduction management measures .  
(e) Incentive Standards for re-developed s ites: a 1 0% reduction in the vo lume of 

rainfa l l  to be managed for any of the fo l lowing  types of deve lopment. Such cred its are add it ive 
such that a maximum reduct ion of 50% of the standard i n  paragraph (a) above is poss ib le for a 
project that meets a l l  5 criteria: 

and 

(i) Redeve lopment; 
(ii) Brownfie ld redeve lopment; 
( i i i) H igh dens ity (> 7 un its per acre); 
( iv) Vert ical Density, (Floor to Area Ratio (FAR) of 2 or > 18 un its per acre); 

(v) Mixed use and Transit Oriented Development (with i n  Yz m i le of transit 
stat ion or proposed station) .  
(f) For projects that cannot meet 1 00% of the runoff reduction requ irement, un less 

subject to the i ncentive standards; the remainder of the stipulated amount of rainfal l must be 
treated prior to d i scharge with a technology documented to remove 80% total suspended sol ids 
(TSS) un less an alternat ive provided under thi s  ordinance is approved. The treatment technology 
must be designed, instal led and maintained to continue to meet thi s  performance standard . 

(g) For projects that cannot meet 1 00% of the runoff reduction requirements, the 
Publ ic  Works Department may al low runoff reduction measures to be implemented at another 
location with in  the same USGS 1 2-digit hydrologic unit code (HUC) as the original project. Off­
site mitigation must be a minimum of 1 .5 times the amount of water not managed on site. The 
off-site mitigation location (or alternative location outside the 1 2-digit HUC) and runoff reduction 
measures must be approved by the Public Works Department. If thi s  mit igation i s  permitted by 
the Pub l i c  Works Department then it shal l identify priority areas within the watershed in wh ich 
mit igation projects can be completed. 

(h) To protect stream channels from degradation, specific channel protection criteria 
shal l  be provided as prescribed in the adopted BMP manual. 

(i) Stormwater discharges to criti cal areas with sensitive resources ( i.e ., cold water 
fi sheries, she l lfish beds, swimming beaches, recharge areas, water supply reservoirs) may be 
subject to additional performance criteria, or may need to uti l i ze or restrict certain  stormwater 
management practices. 

(i) Stormwater d i scharges from hot spots may require the appl ication of spec ific 
structural BMP' s  and pol l ution prevention practices. In addition, stormwater from a hot spot land 
use may not be infiltrated. 

(k) Prior to or duri ng the s ite des ign process, app l icants for grad ing/land d isturbance 
perm its shal l consult with the Publ ic  Works Department to determ ine if they are subject to 
add itional stormwater des ign requ irements. 

(l) The calculations for determin ing  peak flows as  found in  the adopted BMP 
manual shal l be  used for s iz ing al l stormwater fac i l it ies. 
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(6) Min imum volume control requirements. 
(a) Storm water designs shal l meet the multi-stage storm frequency storage 

requ i rements as identified in the BMP manual . Metropol i tan Nashvi l l e  Chapter 6 

TECHNICAL GUIDELINES AND CRITERIA 
6.1 Adequate Stormwater Management Systems 
http://www.nashv i l le .gov/Portals/O/SiteContent/WaterServices/Stormwater/docs/SWMM/20 1 3 /V 
oll/07 Chapter06 .pdf 

(b) If downstream flooding, hydrologic or topographic conditions warrant greater 
control than that provided by the minimum control requirements, the Public Works Department 
may impose addit ional requirements deemed necessary to control the volume, t iming, and/or peak 
rate of runoff. 
(7) Permanent Stormwater management plan requirements. The permanent stormwater 

management p lan shal l be completed in accordance with the CGP and the BMP Manual . 
(8) Maintenance Agreement: 

(a) All projects shal l prepare and record at the McMinn County Registrar of Deeds 
the Publ ic Works Department standard "Agreement for Permanent Inspection and Maintenance of 
Stormwater Faci l ities" (Maintenance Agreement) after approval of it by the Publ ic Works 
Department. 

(b) The design and p lanning of all permanent stormwater management fac i l ities shal l 
inc lude detai led long term maintenance and repair p lan prepared by a l i censed engineer to ensure 
the ir  continued performance. Thi s  p lan shal l be done i n  accordance with the MS4 Permit 
requirements. Provis ions  for the periodic review and evaluation of the effectiveness of the 
maintenance program and the need for revis ions or add itional maintenance procedures shall be 
incl uded i n  the plan .  This s ite specific plan will be recorded attached to the Maintenance 
Agreement. 

14-505. Permanent stormwater management: operation, maintenance, and inspection. 

(1) As bu i lt plans. All appl icants are required to submit as bu i lt plans for any structures 
located on-s ite after final construction i s  completed . The plan must show the final des ign spec ifications 
for al l  stonnwater management fac i l ities and must be sealed by a registered profess ional engineer l icensed 
to practice in Tennessee. Permanent use and occupation permits shal l not be granted unti l correct ions to 
al l BMP's have been made, the s ite is stab i l ized and accepted by the c ity . 

(2) Landscaping and stabi l i zation requirements. 
Landscap ing and stabi l ization measures for any project shal l meet all requ irements under the CGP. 

(3) Inspection of stormwater management fac i l it ies .  Periodic inspections of fac i l ities shal l  
be performed, documented, and reported i n  accordance with the Maintenance Agreement in  6 .  I (8) 
Append ix  C .  

14-506. Existing locations and ongoing developments. 
(1) On-site stormwater management faci l ities- Maintenance agreement recorded : 

Where the stormwater fac i l i ty i s  located on property that i s  subject to a recorded Maintenance Agreement 
it shall be maintained per that Agreement. 

(2) Exist ing problem locations- No maintenance agreement. 
(a) The Pub l ic  Works Department shal l in writing notify the owners of exist ing 

locations and developments of specific drainage, erosion or sediment problems affecting  or 
caused by such locations and developments, and the specific actions required to correct those 
problems. The notice shal l also specify a reasonable  time for compl iance. Di scharges from 
exist ing BMP ' s  that are in violation of th i s  ordinance shal l be regarded as i l l icit .  

(b) I nspection of existing fac i l it ies .  The city may, to the extent authorized by state 
and federal law, enter and i nspect private property for the purpose of determin ing if there are 
i l l ic it  non-stormwater d i scharges, and to estab l i sh inspection programs to verify that al l  
stormwater management fac i l it ies are function ing with in  design l im its. These inspection 
programs may be establ ished on any reasonable bas i s, inc luding but not l im ited to : routine 
inspections;  random inspections;  i nspections based upon complaints or other notice of possible 
v io lations; inspection of drainage bas ins  or areas identified as h igher than typical sources of 
sed iment or other contam inants or pol lutants; inspections of businesses or industri es of a type 
assoc iated with h igher than usual d i scharges of contaminants or pol lutants or with d i scharges of a 
type wh ich are more l ikely than the typical d i scharge to cause violat ions of the city's NPDES 
stormwater perm it; and joint i nspections with other agencies inspect ing under env ironmental or 
safety laws. Inspections may inc lude, but are not l imited to: reviewing  maintenance and repair 
records;  sampl ing d ischarges, surface water, groundwater, and material or water i n  drainage 
contro l fac i l it ies; and evaluat ing the condit ion of drainage control fac i l ities and other B MP' s .  
(3) Requirements for al l existing locat ions and ongoing developments. The fol lowing 

requirements shal l apply to al l locations and development at  which l and disturbing activit ies have 
occurred prev ious to the enactment of thi s  ordinance: 

(a) Denuded or stab i l ized areas must be vegetated or stab i l ized in accordance with 
the CGP requirements on a schedule acceptable  to the Stormwater Department. 
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(b) Cuts and s lopes must be properly stab i l ized with appropriate vegetation and/or 
retain ing wal ls constructed . 

(c) Drainage ways shall be properly stab i l ized to prevent erosion . 
(d) Trash, junk, rubbi sh, debris shall be cleared from drainage ways 
(e) Stormwater qual ity shall, at the d iscretion of the Publ ic  Works Department be 

contro l led to the maximum extent practicable to prevent pol lution. Such control measures may 
include, but are not l imited to tree planting, storage measures, infiltration systems, fi l tering 
systems, restoration of stream buffer zones, stream restoration, or other green infrastructure. 
( 4) Corrections of problems subject to appeal . Corrective measures imposed by the Publ ic 

Works Department under th is  section are subject to appeal under section 14-5 10 of th i s  chapter. 

14-507. Illicit discharges. 

(1) Scope. Th is  section shal l apply to al l  water generated on deve loped or undeve loped land 
entering the city's separate storm sewer system . 

(2) Proh ibition of i l l ic it d i scharges .  No person shal l introduce or  cause to  be  introduced into 
the munic ipal separate storm sewer system or any waters any d ischarge that is not composed entirely of 
stonnwater or any d i scharge that flows from a stormwater faci l ity that is not maintained and/or i nspected 
in accordance with section 1 4-506 shal l be an i l l ic it discharge. Non-stormwater di scharges shal l incl ude, 
but shal l not be l im ited to, san itary wastewater, car wash wastewater, radiator fl ushing disposal, spi l l s  
from roadway acc idents, carpet clean ing wastewater, effluent from septic tanks, improper o i l  d i sposal, 
laundry wastewater/gray water, improper disposal of auto and household toxics. The commencement, 
conduct or continuance of any non-stormwater discharge to the municipal separate storm sewer system i s  
prohib ited except as  described as  fol lows: 

(a) Uncontam inated d ischarges from the fol lowing sources: 
(i) Water l ine flushing or other potable water sources ;  
(ii) Landscape irrigation or lawn watering with potable  water; 
(iii) Diverted stream flows; 
(iv) Rising ground water; 
(v) Groundwater infiltration to storm drains ;  
(vi) Pumped groundwater; 
(vii) Foundation or footing drains ;  
(viii) Crawl space pumps; 
(ix) Air conditioning condensation; 
(x) Springs; 
(xi) Non-commercial  washing of vehicles; 
(xii) Natural riparian habitat or wetland flows; 
(xiii) Swimming pools  ( if dechlorinated - typically less than one PPM ch lorine); 
(xiv) Firefighting activities; 
(xv) Any other uncontaminated water source. 

(b) Discharges authorized by the Construction General Perm it (CGP), which comply 
with Section 3.5 .9  of the same:  

(i) dewatering of work areas of col lected stormwater and ground water 
(fi ltering or chem ical treatment may be necessary prior to di scharge); 

(ii) waters used to wash vehicles (of dust and so i l ,  not process materials such 
as o i l s, asphalt or concrete) where detergents are not used and detention and/or fi lteri ng 
is provided before the water leaves s ite; 

(iii) water used to control dust in accordance with CGP section 3.5.5 ; 
(iv) potable water sources including waterline flushing from wh ich ch lorine has 

been removed to the maximum extent pract icable; 
(v) routine external bui lding wash down that does not use detergents or other 

chem icals; 
(vi) uncontaminated groundwater or spring water; and 
(vii) foundation or footing drains where flows are not contaminated with 

po l l utants (process materials such as solvents, heavy metals, etc . ) .  
(3) Prohibition of i l l icit connections .  The construction, use, maintenance or  continued 

existence of i l l ic it  connections to the munic ipal separate storm sewer system is  prohibited . This 
proh ib ition expressly includes, without l imitation, i l l icit connections made in the past, regard less of 
whether the connection was permissible under law or practices appl icable  or prevai l ing at the t ime of 
connection. 

( 4) Reduction of storm water pol lutants by the use of best management practices. Any 
person responsible for a property or premi ses, which i s, or may be, the source of an i l l ic it  d i scharge, may 
be required to implement, at the person ' s  expense, the BMP's  necessary to prevent the further discharge 
of pol l utants to the municipal separate storm sewer system. Compliance with al l  terms and conditions of a 
val id  NPDES permit authorizing the d ischarge of stormwater associated with industrial activity, to the 
extent practicable, shal l be deemed in compl iance with the provis ions of thi s  section . Discharges from 
existing BMP's  that have not been maintained and/or inspected in accordance with th i s  ordinance shal l be 
regarded as i l l ic it. 
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(5) Notification of  spi l ls .  Notwithstanding other requirements of l aw, as soon as any person 
respons ib le for a faci l ity or operation, or responsib le for emergency response for a faci l i ty or operation 
has information of any known or suspected release of materials which are resu lting in, or may resu lt in, 
i l l icit d i scharges or pol lutants di scharging into, the municipal separate storm sewer system, the person 
shal l take al l necessary steps to ensure the d iscovery, containment, and c leanup of such re lease . In the 
event of such a release of hazardous materials the person shal l immediate ly notify the McMinn County 
Emergency Management Agency of the occurrence via emergency dispatch serv ices . In the event of a 
re lease of non-hazardous material s, the person shal l notify the city in person or by te lephone, fax, or 
emai l, no later than two (2) busi ness days. Notifications in person or by te lephone shal l be confirmed by 
written notice addressed and mai led to the c ity with in three (3 )  business days of the te lephone notice. If  
the d i scharge of prohib ited materials emanates from a commercial  or  industrial establ ishment, the owner 
or operator of such estab l i shment shal l also retain  an on-s ite written record of the d i scharge and the 
actions taken to prevent its recurrence. Such records shal l be retained for at least three (3)  years . 

(6) No i l legal dumping a l lowed .  No person shal l dump or otherwise deposit outs ide an 
authorized landfi l l ,  conven ience center or other authorized garbage or trash col lection point, any trash or 
garbage of any kind or description on any private or publ ic  property, occupied or unoccupied, inside the 
city . The C ity of Athens Department of Community Development and the Department of Publ ic Works 
enforces i l legal dumping under existing  c ity ordinances; however, repeat or non-compl iant offenders may 
be referred to the Stormwater Divis ion of the Pub l i c  Works Department for enforcement action under th is  
ord i nance . 

14-508. Enforcement. 
(I ) Enforcement authority. The Stormwater Department shall have the authority to i ssue 

notices of v io lation and citations, and to impose the civi l  penalties provided in this  section as described in 
the Stormwater Department "Enforcement Response Plan" (ERP). Measures authorized include: 

(a) Verbal Warnings- At a minimum, the verbal warnings must specify the nature of 
the v io lation and required corrective action. 

(b) Written Notices - Written notices must stipulate the nature of the violation and 
the required corrective action, with dead l ines for taking such action . 

(c) C itat ions with Administrative Penalties- The City of Athens has the authority to 
assess monetary penalties, wh ich may include civi l  and administrative penalt ies .  

(d) Stop Work Orders - Stop work orders that require construction activities to be 
halted, except for those activit ies d i rected at c lean ing up, abat ing d i scharge, and instal ling 
appropriate control measures. 

(e) Withhold ing of P lan Approval s or Other Authorizations- Where a fac i l ity is  in 
noncompl iance, Athens C ity ' s  own approval process affect ing the fac i l ity ' s  ab i l ity to d i scharge 
to the C ity of Athens can be used to abate the v iolation . 

(f) Additional Measures- The Ci ty of Athens may also use other escalated measures 
prov ided under local l egal authorities. The C ity of Athens may perform work necessary to 
improve erosion control measures and col lect the funds from the responsib le party in an 
appropriate manner, such as col lecting against the project ' s  letter of credit or d irectly b i l l ing the 
respons ib le party to pay for work and materials .  
(2) Notification of violation : 

(a) Verbal warn ing. Verbal warn ing may be given at the d i scretion of the inspector 
when it appears the condition can be corrected by the v io lator with in a reasonable time, which 
time shal l be approved by the inspector. 

(b) Written notice . Whenever the Storm water Department finds that any permittee 
or any other person d ischarging stormwater has violated or is violating this  ordinance or a permit 
or order i ssued hereunder, the Publ ic  Works Department may serve upon such person written 
notice of the v io lation . Within ten ( 1  0) days of this  notice, an explanation of the vio lation and a 
p lan for the satisfactory correction and prevention thereof, to include specific required actions, 
shal l be submitted to the Publ ic Works Department. Submission of thi s  p lan in no way rel i eves 
the d i scharger of l i ab i l i ty for any violations occurring before or after receipt of the notice of 
v io lation . 

(c) Consent orders . The Public Works Department is empowered to enter into 
consent orders, assurances of voluntary compliance, or other s imi l ar documents estab l i shing an 
agreement with the person responsible for the noncompl iance.  Such orders wi l l  include specific 
action to be taken by the person to correct the noncompl iance within a time period also specified 
by the order. Consent orders shal l  have the same force and effect as admin istrative orders i ssued 
pursuant to paragraphs (d) and (e) below. 

(d) Show cause hearing. The Publ ic  Works Department may order any person who 
vio lates th i s  chapter or permit or order issued hereunder, to show cause why a proposed 
enforcement action shou ld not be taken . Notice shal l be served on the person specifying the t ime 
and place for the meeting, the proposed enforcement action and the reasons for such action, and a 
request that the vio lator show cause why th i s  proposed enforcement action shou ld not be taken . 
The notice of the meet ing shal l be served personal ly or by registered or certified mai l (return 
receipt requested) at least ten ( I  0) days prior to the hearing. 
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(e) Compl iance order. When the Publ ic  Works Department finds that any person has 
v io lated or cont inues to v io late thi s  chapter or a permit or order i ssued thereunder, he may i ssue 
an order to the v io lator directing that, fol lowing a specific time period, adequate structures or 
devices be instal led and/or procedures implemented and properly operated . Orders may also 
contai n such other requirements as might be reasonably necessary and appropriate to address the 
noncompl iance, inc luding the construction of appropriate structures, instal lation of devices, se lf­
mon itoring, and management practices. 

(f) Cease and desist and stop work orders. When the Publ ic  Works Department 
fi nds that any person has v io lated or continues to v io late th is  chapter or any permit or order 
issued hereunder, the Pub l ic Works Department may i ssue a stop work order or an order to cease 
and des ist al l such violations and d irect those persons in noncompl iance to: 

(i) Comply forthwith ; or 
(ii) Take such appropriate remedial or preventive action as may be needed 

inc luding j udicial and/or inj unctive rel ief to properly address a continu ing or threatened 
vio lation ; inc luding halting operations except for terminat ing the d i scharge and 
insta l l ing appropriate contro l  measures.  
(g) Suspension, revocation or modification of permit .  The Public Works Department 

may suspend, revoke or modify the permit authorizing the land development project or any other 
project of the app l i cant or other responsible person within the city .  A suspended, revoked or 
mod ified perm it may be rei nstated after the appl icant or other responsible person has taken the 
remed ial measures set forth in  the notice of vio lation or has otherwise cured the vio lations 
descri bed there in ,  provided such permit may be reinstated upon such cond itions as the Publ ic  
Works Department may deem necessary to enable the app l icant or other responsible person to 
take the necessary remedial measures to cure such violations .  

(h) Enforcement Response Plan .(ERP) Enforcement procedures, guidel ines for 
penalties and appeals are generally spel led out in the ERP for the Public Works Department. 

( i)  Confl icting standards .  Whenever there i s  a conflict between any standard 
contained in th i s  chapter and the BMP manual adopted by the city under th is  ord inance, the 
strictest standard shal l prevai l .  

14-509. Penalties. 
( 1 )  Vio lat ions .  Any person who shal l commit any act declared un lawful  under th is  chapter, 

who vio lates any prov is ion of th is  chapter, who violates the provis ions of any permit issued pursuant to 
th is chapter, or who fai l s  or refuses to comply with any lawfu l  communicat ion or notice to abate or take 
correct ive action by the Pub l ic Works Department, shal l be gu i lty of a c iv i l  offense. 

(2) Penalties. Under the authority provided in Tennessee Code Annotated § 68-22 1- 1 1 06, 
the city dec lares that any person vio lati ng the provis ions  of th i s  chapter may be assessed a c iv i l  penalty by 
the Publ ic  Works Department of not less than fifty dol lars ($50.00) and not more than five thousand 
dol lars ($5,000.00) per day for each day of vio lation. Each day of v io lation sha l l  constitute a separate 
vio lation. 

(3) Measuring civi l  penalties. I n  assessing a c iv i l  penalty, the Publ ic  Works Department 
may consider: 

(a) The harm done to the publ ic  health or the environment; 
(b) Whether the civ i l  penalty imposed wi l l  be a substantial economic deterrent to the 

i l l egal activity; 
(c) The economic benefit gained by the v io lator; 
(d) The amount of effort put forth by the vio lator to remedy th i s  vio lat ion; 
(e) Any unusual or extraordinary enforcement costs incurred by the city; 

(f) The amount of penalty establ ished by ordinance or resolution for specific 
categories of v io lations; and 

(g) Any equities of the situation which outweigh the benefit of imposing any penalty 
or damage assessment. 
( 4) Recovery of damages and costs . In add ition to the c iv i l  penalty in subsection (2) above, 

the city may recover: 
(a) A l l  damages proximately caused by the violator to the c ity, which may inc lude 

any reasonable expenses incurred in investigating vio lations of, and enforcing compl iance with, 
th is  chapter, or any other actual damages caused by the vio lation . 

(b) The costs of the city ' s  maintenance of storm water fac i l ities when the user of such 
fac i l it ies fai ls to maintain them as required by this  chapter. 
( 5 )  Referral to TDEC. Where the c ity has used progressive enforcement to ach ieve 

compl i ance with th i s  ord inance, and in the judgment of the c ity has not been successful ,  the city may refer 
the v io lation to TDEC. For the purposes of th i s  provis ion,  "progressive enforcement" shal l mean two (2) 
fo l low-up inspections and two (2) warning letters. In addit ion, enforcement referral s  to TDEC must 
inc l ude, at a min imum, the fol lowing information : 

(a) Construction project or industrial faci l ity location; 
(b) Name of owner or operator; 
(c) Estimated construction project, s ize or type of activity 



Ord inance No.  I 034 
Page 1 2  of 34  

(d) Records of  communications with the owner o r  operator regard ing the vio lation, 
inc lud ing at least two fo l low-up inspections, two warn ing letters or notices of vio lation, and any response 
from the owner or operator. 

(6) Other remed ies .  The c ity may bring  legal action to enjo in  the continu ing  vio lation of 
th is  chapter, and the exi stence of any other remedy, at law or equity, shal l be no defense to any such 
act ions .  

(7) Remed ies cumulative. The remedies set forth i n  th i s  section shal l be cumulative, not 
exc lus ive, and it shal l not be a defense to any action, c iv i l or criminal, that one ( 1 )  or more of the 
remed ies set forth here in  has been sought or granted . 

14-510. Appeals. 
( 1) General . Pursuant to Tennessee Code Annotated § 68-22 1 - 1 1 06(d), any person 

aggrieved by the imposition of a civ i l  penalty or damage assessment as provided by th i s  chapter may 
appeal said penalty or damage assessment to the Board of Zoning Appeals .  

(2) Appeals to be in writing. The appeal shall be in writing and fi led in trip l icate with the 
Pub l ic Works Department Director within fifteen ( 1 5) days after the c iv i l  penalty and/or damage 
assessment is served in any manner authorized by law. The Director shal l d istribute the copies to the 
appeal ing party, the BZA, and keep one copy for h i s  records. 

(3) Pub l ic hearing. Upon receipt of an appeal, the BZA shall ho ld  a pub l ic  hearing with in  
th irty (30) days. Th i s  time may be extended by agreement of the parties .  Ten ( 1 0) days prior notice of the 
t ime, date, and location of said hearing shal l be pub l i shed in a dai ly newspaper of general c irculation . 
Ten ( 10) days ' notice by regi stered mai l shal l also be provided to the aggrieved party, such notice to be 
sent to the address provided by the aggrieved party at the time of appeal . The decis ion of the BZA of the 
c i ty shal l be final . 

(4) Appeal ing decis ions of the city' s govern ing body. Any a l leged violator may appeal a 
dec is ion of the BZA pursuant to the provis ions of Tennessee Code Annotated, tit le 27, chapter 8 .  

14-51 1. Effective Date. 
( I )  General . The prov i s ions of th i s  ord inance shal l become effective on the date spel led out 

in  the Ord i nance for approval by the C i ty Counc i l  of Athens Tennessee . 

NOW THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 
ATHENS, TENNESSEE: 

SECTION 2. That a l l  Ordinances or parts of ordinances i n  confl ict with th is  ord inance are hereby 
repealed to the extent necessary to implement thi s  ordinance. 

SECTION 3 :  I n  the event that any part of th i s  ordinance i s  inval idated by a court of competent 
j uri sd ict ion, a l l  other parts shal l remain in ful l  force and effect un l ess otherwise lawfu l ly repealed or 
amended . 

SECTION 4: Th i s  ordinance shal l take effect immedi ately upon passage on second read ing, the 
pub l i c  necess ity requir ing it. 

APPROV ED AS TO FORM : 

H .  C H R I S  T�,-et'tyAttorney 

PASSED ON FIRST READING: November 1 8  20 1 4  

PASSED ON SECOND READING: December 1 6, 20 1 4  

DATE OF PUBLIC HEARING: December 1 6, 20 1 4  

��£ J. � AN S. DAVIS, Mayor 
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APPENDIX A 

ENFORCING STORMWATER AND PRETREATMENT ORDINANCES THROUGH THE 
ADMINISTRATIVE PROCESS, INCLUDING THE USE OF CIVIL PENALTIES 

S id  Hemsley and John Ch larson 
MTAS 
January, 20  I I  

GENERALLY 

Several statutes in Tennessee authorize the enforcement of munic ipal ord inances 
adm in i strative ly, and inc lude as an admin istrative enforcement mechan i sm,  the impos ition by the 
enforc ing mun ic ipal official or body, of a monetary civ i l  penalty .  However, th i s  treatment of 
adm in i strat ive hearings i s  principal ly concerned with certain statutes that a l low munic ipal ities to adopt 
sewer pretreatment and stormwater ord inances, and that authorize munic ipal offic ials and boards to 
enforce those ord inances adm in i stratively through the i mpos ition of civ i l  monetary penalties for 
v io lations of those ord inances. 

- Tennessee Code Annotated, § 69-3 - 1 25 :  Under th is  statute mun ic ipal officials can levy civ i l  
monetary penalties u p  t o  $ 1 0,000 per day for certain pretreatment ord inance v io lat ions. 

- Tennessee Code Annotated, § 69-22 1 - 1 1 06 :  Under this statute, mun icipal officials can levy c iv i l  
monetary penalties up to  $5 ,000 per day for stormwater ord inance v io lat ions .  

Two of the pri nc ipal questions this treatment wil l  consider are : 

- W i l l  such civ i l  monetary penalties pass legal muster? 

- What are the legal ru les governing admin i strative hearings? 

CIVIL MONETARY PENALTIES FOR PRETREATMENT AND 
STORMWATER ORDINANCE VIOLATIONS ARE PRESCRIBED BY STATUTE 

Tennessee Code Annotated, § 69-3-l lS(a)(l) (Pretreatment ordinance) 

As indicated above Tennessee Code Annotated,  § 69-3 - 1 0 1  et seq., speaks both of civil and 
crim inal penalties. B ut that statutory scheme c learly d i scriminates with respect to who can levy those 
c iv i l and crim i nal penalties. As w i l l  be shown below, municipal admin istrative agencies are authorized to 
levy only c iv i l  penalties. 

Civil Penalties 

- Tennessee Code Annotated, § 69-3 - 1 1 5(a)(l) authorizes the commissioner to impose civil 
penalties of up to $ 1 0,000 per day for various vio lat ions contained in that statute. The same statute 
contains a l i st of things the commissioner must consider i n  determin ing the amount o f  a civ i l  penalty, and 
prov ides that the penalty i s  c learly col lected through the courts as a civil j udgment. 

- Tennessee Code Annotated,  § 69-3 - 1 25 authorizes the "local administrative officer" to impose 
civil penalties of up to $ 1 0,000 per day for various v io lat ions contained in  that statute . The same statute 
also contains a l i st of th ings the local adm in i strat ive officer must consider in determ in ing  the amount of 
the c iv i l  penalty, and l i kewise c learly prov ides that the penalty is col lected through the courts as a c iv i l  
judgment. 

Criminal Penalties 

- Tennessee Code Annotated, § 69-3 - 1 15 (b) provides for certain crim inal penalt ies for 
pretreatment v io lat ions .  It declares that "Any person po l l ut ing the waters of th i s  state or v io lat ing or 
fai l ing, neglect ing, or refus ing to comply with any of the provi sions of this part, commits a C lass C 
M isdemeanor. Each day upon wh ich such violat ion occurs constitutes a separate offense. Tennessee 
Code Annotated,  § 69-3 - 1 1 5 (  c)  provides that, "Any person who wi l l fu l ly and knowingly fals ifies any 
records [etc.] required by the board or the commissioner or who wil l fu l ly  and knowingly pol lutes the 
waters of the state, or who wil lfu l ly  fail s, neglects or refuses to comply with any of the prov is ions of th i s  
part commits a C lass E Felony and shal l be punished by a fine  of  not more than twenty-five thousand 
do l lars ($25 ,000) or incarcerat ion or both." However, Tennessee Code Annotated, § 69-3 - 1 1 5 (  d) says 
that "No warrant or indictment under th is part shal l  be i ssued except upon appl i cation by the board or the 
commissioner or upon such application authorized in writ ing by e i ther of them." Those criminal 
v io lat ions are obviously charged in  a court, and the cri minal penalties imposed for those v io lations, are 
i mposed by a court. 
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But when the pretreatment statute speaks of  civ i l  penalties i t  is  obviously referring to  those 
penalties levied by the state admin istrative agents, and by municipal administrative agents, rather than by 
a court. Noth ing  in the pretreatment statutes, nor in any other statute that appl ies to sewer use ordinances, 
authorizes the local adm in i strative officer or entity to impose criminal penalties for the v io lat ion of a 
mun ic ipal ity ' s  sewer use ord inances. 

Tennessee Code Annotated, § 68-221-1 106 (Stormwater Ordinance) 

Th is  statute prov ides that a mun ic ipal i ty may adopt an ord inance or reso lution prov id ing that any 
person v io lat ing the prov i s ions of any ord inance or reso lution regu lat ing storm water d i scharges or 
fac i l it ies "shal l be subject to a c iv i l  penalty of not less than fifty dol lars ($ 50) per day or more than $5,000 
per day for each day of vio lation. Each day of v io lation may constitute a separate vio lation." 

Generally 

The Problem of Article VI, § 14 of the Tennessee Constitution 
On "Fines" In Municipal Ordinance Violation Cases 

Where a mun ic ipal court levies fines of greater than $50  in munic ipal ord inance v io lat ion cases, it 
runs head on i nto Article VI, § 1 4, of the Tennessee Constitution, which provides that :  

No fine shal l be  la id  on  any citizen of th i s  State that shal l exceed fifty 
do l lars, un less it shal l  be assessed by a jury of h i s  peers, who shal l assess 
the fine at the time they find the fact, if they think the fine shal l be more 
than fifty dol l ars. 

City of Chattanooga v. Davis 

In C ity of Chattanooga v. Davis, above, the Tennessee Supreme Court held that the levy of 
mun ic ipal civ i l  penalties in excess of $50  vio lated Article VI, § 1 4, of the Tennessee Constitution, where 
the ir  purpose was punit ive, rather than remedial . That case also involved the consol idated case of Barrett 
v. Metropo l itan Government of Nashv i l le-Davidson County. 

The C ity of Chattanooga i s  a home ru le c i ty . 1 In C ity of Chattanooga v. Davi s, the c ity court 
fi ned Dav is  $300 for reckless driv ing, under the authority Tennessee Code Annotated, § 6-54-3 06 gives 
home ru le mun ic ipal it ies to levy monetary penalties of up to $500 .  In Barrett v .  Metropol itan 
Government of Nashv i l l e-Davidson County, Title 1 6  of the Nashvi l l e-Davidson County Metropo l itan 
Code regulated bui ld ings and construct ion . The Nashv i l l e-Davidson County Metropol i tan Court lev ied on 
Barrett a c iv i l  penalty of $500 for each of five c iv i l warrants i ssued over a period of months for various 
bu i ld ing  code v io lat ions, and v io lat ing a stop work order. It i s  worthwh i le  to note that Tennessee Code 
Annotated, § 7-3-507, prov ides that :  

Al l  metropol itan governments are empowered to set a penalty of up to 
five hundred do l lars ($500) per day for each day during which the 
v io lat ion of ord inances, laws or regulat ion of such metropol itan 
government cont inues or occurs .  [The statute prescribes lesser penalties 
for certain housing and zoning vio lations] . 

[The constitutional i ty of that statute under Article VI, § 1 4, of the Tennessee Constitution was not 
an i ssue i n  Barrett; indeed, it was not even mentioned except in a footnote in connection with Davis . ]  

In overturning the $ 3 00 fine on both Davis  and Barrett, the court declared that the $50 fine 
l i m itat ion i n  Art ic le 6, § 14 appl ied to punitive, but not to remedial fines.  Whether a fine was punitive or 
remed ia l  depends upon a two-step inquiry :  

Is  the language of the pertinent ordinances punitive or remedial? 

Is the "actual purpose and effect" of the ordinances punitive or remedial? 

The "fine" or "civi l  penalty" in both Davis and Barrett was punitive rather than remedial  because, 
under a "total i ty of c i rcumstances" test, the intent of the fine was to punish the defendant rather than to 

1 There are 14 home ru le cit ies in Tennessee: Chattanooga, C l inton, East Ridge, 

Etowah, Johnson C ity, Lenoir  City, Memph i s, Oak Ridge, Red Bank, Sevierv i l le, Sweetwater, Wh itwel l, 
Knoxv i l le, and Mt. Ju l i et. 
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remedy the v io lat ions at issue. In  Davis, more so than in Barrett, the language of the ord inance was 
c learly pun itive. 

Article 6,  § 14 does not apply to administrative penalties 

There are no cases dealing with the question of whether Article 6, § 14  of the Tennessee 
Constitution applies to administrative penalties imposed by local government officials or boards. 
However, Tenn. Op. Atty. Gen. No. 05-056 (April 20, 2005) opines that the administrative penalty of 
$1 , 500 beer boards are authorized to levy under Tennessee Code Annotated, § 5 7-5- 108(a) (A) are not 
intercepted by $50 .fine limitation contained in Article VI, § 14 of the Tennessee Constitution under the 
logic of Dickson v. State, 1 16 S.W .3d  73 8 (Tenn .  Ct. App. 2003) .  

That case considered the question of whether a $ 1 5,000 fine levied by the Petroleum 
Underground Storage Tank Divis ion of the Department of Environment and Conservation, under the 
authority of the Underground Petrol eum Storage Act, codified at Tennessee Code Annotated, § 68-2 15-
1 0 I et  seq., was subject to the $50  fine l imitation contained in Article  6, § 1 4 . 

The answer was no, held the Court, reasoning that the $50  fine l imitation in Artic le 6, § 14, 
app l ied only to fines levied by the judiciary and not to the government as a whole. For that reason, it did 
not apply to administrative agencies. (The court did conclude that had the fine been levied by a court, it 
would have been punitive rather than remedial and subject to Articl e  VI, § 1 4) .  Presumably, the same 
logic would apply to munic ipal administrative penalties. 

The recent unreported case of Barrett v .  Tennessee Occupational and Health Review 
Commi ssion, 2007 WL 4562889 (Tenn .  Ct. App. )  is  consistent with Dickson v .  State . There, a TOSHA 
employee inspected Barrett ' s  construction site, and cited h im for several v iolations .  After a hearing 
before the  Tennessee Occupational Safety and Health Review Commi ss ion, Barrett was fined $950. 
Barrett appealed, arguing that the fine violated the $50  fine l imit  of Article 6, § 14 of the Tennessee 
Constitution. The Court rejected that argument, concluding that Dickson had been correctly decided, 
"un less the Supreme court in structs us otherwise ." [At 3] With respect to Barrett' s argument that the $950 
fi ne was "pun itive" under City of Chattanooga v. Davis, the Court declared that "Dickson te l l s  us that 
regard less of the pun itive nature of a fine, Article VI, § 1 4  does apply to a state agency. Dickson, 1 2 1 6  
S .W.3d  740 ." [At 3-4] I n  Footnote 3 of that case, the Court also pointed out that: 

"The commiss ioner of labor and workforce deve lopment has the 
authority to assess monetary penalties as provided in §§ 50-3-402-- 3-
408 for any violation of  th i s  chapter or  of any standard, ru le or  order 
adopted by regu lation promulgated by the commiss ion pursuant to th i s  
chapter." The statute goes on to  provide for the  assessment of a penalty 
up to $7,000 for both serious and non-serious v io lations. Tenn. Code 
Ann .  § 50-3-403 and 50-3-405 (2005) .  [At 4] 

Selected Statutes Governing Pretreatment and Stormwater Ordinances Enforcement 

Pretreatment ordinances 

Tennessee Code Annotated, § §  69-3 - 1 23-1 24, contain procedures for handl ing pretreatment 
v io lations by the " local administrative officer" and the " local hearing authority." The latter statute 
contains the standards for hearings . Among the hearing requirements are notice of a hearing, a verbat im 
record of the hearing and findings of facts and conclusions of l aw, and the right to appeal final  orders . 

In prov id ing that any person (including industrial users) who violate various enumerated 
pretreatment requirements can be fined up to $ 10,000 per day, Tennessee Code Annotated, § 63-3-125, 

lists thefactors that the local administrative office may consider in assessing the fine: 

- Whether the c iv i l  penalty imposed wi l l  be a substantial economic deterrent to the i l l egal 
activity;  

- Damages to the pretreatment agency, including compensation for the damage or destruction of 
the fac i l it ies of the publ ical ly owned treatment works, and al so including any penalties, costs and 
attorneys' fees incurred by the pretreatment agency as the result of the i l legal activity, as wel l  as the 
expenses involved in  enforc ing th is  section and the costs involved in rectifying any damages;  

- Cause of the d i scharge or v io lation; 

- Severity of the d ischarge and its effect upon the fac i l it ies of the publ ical ly owned treatment 
works and upon the qual ity of the rece iving waters ; 
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- Effect iveness of  act ion taken by the v io lator to  cease the v io lat ion;  

- The techn ical and economic reasonableness of reducing or e l iminating the d i scharge; and 

- The econom ic benefit gained by the v io lator. 

The same statute prov ides that the local hearing authority may estab l i sh by regu lat ion a schedu le  
of the amount of c iv i l  penalty that can be assessed by the local admini strative officer for certain  specific 
v io lat ions or categories of v io lations .  

Tennessee Code Annotated, §§ 69-3 - 1 23-1 26  also contain other remedies for pretreatment 
v io lations, inc lud ing the recovery of damages caused by pretreatment vio lations .  

Stormwater ordinances 

Tennessee Code Annotated, § 68-22 1 - 1 1 0 1  et seq . is  the state law that authorizes mun ic ipal ities 
and counties to adopt storm water ordinances (in the case of municipalities) and resolutions (in the case of 
counties). Publ ic official s fami l iar with the enforcement of bui lding, uti l ity, and housing codes wi l l  
recogn ize that the M T  A S  model stormwater ordinance has two significant things in common with those 
codes :  both contain detai led rules and regulat ions governing the subject matter they regulate, and both 
contain an admin i strative process for addressing v io lations of those rules and regulations. For that reason, 
it is l ikely that publ ic  officials who enforce bu i lding, uti l i ty and housing codes are general ly a good 
source of information on the legal and practical p itfal l s  in the administrative enforcement process. 

Tennessee Code Annotated, § 68-22 1 - 1 1 06, requires a municipal ity that assesses a penalty for a 
stormwater ord i nance v io lat ion to provide the v io lator "reasonable  notice of the assessment. . ." It also 
requ i res a munic ipal i ty to "estab l i sh a procedure for a review of the civi l penalty or damage assessment 
by e ither the governing body of the mun ic ipal ity or a board estab l i shed to hear appeals by any person 
incurri ng a damage assessment or a civ i l  penalty." 

With respect to c iv i l  monetary penalties that can be imposed by a city adm in i strat ively for 
stonnwater ord inance v io lations, Tennessee Code Annotated, § 68-22 1 - 1 1 0 1  et seq ., authorizes 
mun ic ipal it ies to: 

- Impose a penalty of not less than $50  no more than $ 5,000 per day for the v io lation of any 
stonnwater ord inance or reso l ution . The amount of the penalty is to be calculated based on seven (7) 

factors: 

( 1 )  The harm done to the pub l i c  health or environment; 

(2) Whether the c ity penalty i mposed w i l l  be a substantia l  economic deterrent; 

(3 ) The economic benefit gained by the v io lator; 

( 4) The amount of effort put forth by the vio lator to remedy the vio lat ion ;  

(5 )  Any unusual o r  extraordinary enforcement costs i ncurred by  the municipal ity; 

(6) The amount of penalty estab l i shed by ordinance or resolution for specific categories of 
v io lat ions;  and 

(7) Any equit ies of the s ituation which outweigh the benefit of imposing  any penalty or damage 
assessment. 

- Assess damages to the mun ic ipal i ty "proximately" caused by the v io lator. [Tennessee Code 
Annotated, § 68-22 1 - 1  06] 

Proof in Pretreatment and Stormwater Cases Resolved Administratively 

The common law writ of certiorari (Tennessee Code Annotated,  § 27-8- 1 0  I )  and sometimes the 
statutory writ of certiorari (Tennessee Code Annotated, § 27-8- 1 02) (Tennessee Code Annotated, § 27-9-
1 0  I et seq . suppl ies the procedural framework for both writs), are the avenues for appeals from the 
dec is ions of governmental adm in i strat ive bodies and officers . It i s  not worthwhi le  here to attempt to make 
a luc id d i sti nction between the two writs . What is pert inent here is  that under the common law writ of 
certiorar i ,  under which most chal lenges to admin i strative dec i s ions wi l l  be brought, those dec is ions w i l l  
be  upheld by the courts if there i s  "any material evidence" to  support the admin i strative dec is ion at i ssue.  



Ord inance No.  I 034 
Page 17 of 34  

There are few cases involving admin istrative hearings and monetary penalties i n  the enforcement 
of pretreatment ord inances, and no cases involving stormwater ordinances. However, the recent case of 
Leonard Plati ng Company v. Metropol itan Government of Nashv i l l e  and Davidson County, 2 1 3  S .  W.3d 
898 (Tenn .Ct.App. 2006) (Perm iss ion to  appeal denied by Supreme Court, December 27, 2006), reflects 
an appeal of the adm in i strative decis ions of local government officials pertinent to the enforcement of 
pretreatment regu lations .  It is a good model for the appl ication of the law govern ing the standard of proof 
that app l ies to a government ' s  admin istrative decisions. 

In that case, an inspection of Metro ' s  sewer l ines connected to Leonard Plating Company' s  p lant 
d i sclosed damages to a s ign ificant length of Metro ' s  sewer l ines . Metro . Water Services charged Leonard 
P lat ing with v io lat ions of its pretreatment permit, and after a hearing imposed penalties on that company 
of $1 ,362 . 50, and assessed it damages of $ 306,3 80 under Tennessee Code Annotated, § 69-3 - 1 26(a), 
wh ich authorizes a local government to assess a pretreatment violator for damages caused by its v io lation . 
On Leonard Plat ing's appeal to the Metro . Wastewater Hearing Authority, the Authority affirmed Metro . 
Water Serv ice's assessment. Leonard P lating  appealed the Authority ' s  decis ion to the Davidson County 
Chancery Court, wh ich overturned the Authority ' s  assessment, for three reasons :  ( 1 )  The record d id not 
contain material evidence to estab l i sh that the wastewater di scharge from Leonard P lati ng 's  p lant had 
caused the damage to the sewer p ipes; (2) The Authority had improperly p laced the burden on Leonard 
P lat ing to prove that the damage to the sewer l ines had not been caused by the wastewater from its plant; 
(3 )  The Authority had rel ied solely on its own expertise to make up for the lack of other ev idence 
connect ing Leonard P lat ing's wastewater to the damage to the sewer p ipes. 

The Court of Appeals overturned the Davidson County Chancery Court ' s  decis ion, i n  language 
that I w i l l  quote at length because it is h igh ly i nstructive on the standard of proof that appl ies in the case 
of an adm in i strat ive penalty appealed to the chancery court, 

. . .  we find that the trial court exceeded its authority by weigh ing  the 
evidence. Because we have determined that the record contain s  material 
ev idence to support the Authority ' s  decis ion, we reverse the trial  court ' s  
conc lus ion that the  record does not contain sufficient evidence to  support 
the Authority ' s  conclusion that the wastewater d ischarge from Leonard 
P lating ' s  plant caused the damage to the sewer l ines. [At 903] 

The court said thi s  about the scope of review of administrative decis ions :  

The scope of review afforded by a common-law writ of certiorari is 
extremely l im ited .  [Citations omitted by me.]  Reviewing courts may 
grant rel ief only when the board or agency whose decision i s  being 
reviewed has exceeded its jurisdict ion or has acted illegal ly, arbitrari ly, 
or fraudulently. Tenn .  Code Ann . § 2 7-8- 1 0 1  (2000). [Other citations 
omitted by me.] 

Review under a common-law writ of certiorari does not extend to a 
redeterminat ion of the facts found by the board or agency whose dec ision 
is being reviewed. [Citations omitted by me.]  The courts may not ( 1 )  
inquire i nto the intrinsic correctness of the decision, (2) reweigh the 
ev idence, or (3) substitute the ir  judgment for that of the board of agency. 
However, they may rev iew the record solely to determine whether it 
contai ns any material evidence to support the dec i sions because a 
dec i s ion without ev identiary support i s  an arb itrary one.  [Citat ions 
omitted by me.] 

Ascertain i ng whether the record contains material evidence to support 
the board's or agency's dec i s ion i s  a quest ion of law. [Citation om itted .]  
For the purpose of th is  i nqu i ry, "material ev idence" is  re levant ev idence 
that a reasonable person wou ld  accept as adequate to support a rational 
conc lus ion .  [Citat ions omitted by me.] The amount of material evidence 
requ ired to support a board's or agency ' s  decis ion must exceed a scinti l l a  
of ev idence but may be  less  than a preponderance of  the  ev idence. 
[C itation omitted by me.] [At 903-04] 

The trial court's d i ssatisfaction with the evidence estab l ish ing that the damage to metro's sewer 
l i nes was not just ified under the above scope of review, concluded the court of appeal s :  

Wh i l e  the  [trial] court determined that the record contained sufficient 
evidence to conc lude that Leonard Plating had vio lated its permit by 
d i scharging wastewater into the sewer p lant that exceeded the 
perm i ss ib le level of acid i ty, the court decided that the record does not 
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contain material evidence estab l i sh ing that the wastewater from 
Leonard ' s  P lating p lant caused the damage to the sewer l ine .  We have 
determined that the trial court reached this  result by impermissibly 
weighing the evidence. [At 904] 

The court of appeals focused on the trial court' s choosing between the evidence that the damage 
was caused by Leonard Plat ing and the evidence that the damage could  have had other causes. In 
part icu lar the court of appeals pointed to the testimony of a Mr. Wingo for Metro that: 

" ... ac id  is not very friend ly to concrete p ipe" and that d i scharges with 
level of acid i ty s im i lar to the one involved i n  th i s  case cou ld damage 
concrete p ipes in "a matter of a few months." He also test ified that he 
had observed damaged sewer p ipe "strikingly s im i lar" to the damaged 
p ipe invo lved in th i s  case at other plati ng compan ies. [At 904] 

The tr ial court characteri zed Mr. Wingo ' s  test imony as "equ ivocal and inconclus ive," then turned 
its attention to the ev idence presented by Leonard Plat ing, stat ing, declari ng that :  

Detract ing from the c la im that the petitioner' s d i scharge corroded the 
p ipe was the testimony of Mr. Kisselvoich, a consu ltant with an 
env ironmental firm of PSI. He testified that the activ i ty of the former 
occupant of the bu i ld ing, a barbeque [s ic] restaurant known as Coursey' s, 
had depos ited food i n  the pipe, and that he  could  not say that the pH level 
of the pet it ioner had caused the pipe to wear out. 

The court of appeals  also noted that the trial court had determined that a Mr. Powers testimony 
had "detract[ed]" from placing causation on the petitioner [Leonard Plating] , apparently referring to 
Footnote 17 in which the court of appeals noted that "Mr. Power speculated that the damage could have 
been caused by tomato acid." [At 905]  

The court of appeals v iew of the trial court ' s  weigh ing of evidence was plain : 

The trial court ' s  memorandum reflects that it overstepped the permiss ib le 
boundaries of the search for material evidence. The Metropol itan 
Government presented evidence estab l ish ing ( 1 )  that the wastewater 
from Leonard P lating comprised essential ly al l  of the flow in the most 
severe ly damaged sewer p ipes, (2) that Leonard Plating uses ac ids in its 
e lectroplat ing processes which it d ischarges i nto the sewer, (3) that unti l 
Ju ly, 2002 Leonard P lat ing made no effort to mon itor or contro l the 
ac id i ty of its wastewater, and (4) that samples of the wastewater 
d i scharged for Leonard Plat ing 's  p lant exceeded permiss ib le  leve ls of 
ac id i ty. A l l  of th i s  is material ev idence upon wh ich a reasonable person 
cou ld re ly to make a rat ional deci s ion that the excess ac id i ty in  Leonard 
Plati ng ' s  wastewater caused the damage in  the sewer pipes that requ ired 
them to be replaced. Although the trial  court acknowledged th i s  
ev idence, it went further and weighed the Metropol i tan government ' s  
ev idence against the evidence offered by  Leonard Plat ing. Th i s  a trial 
court cannot do when rev i ewing a board ' s  or agency' s  decis ion pursuant 
to a common law writ of certiorari. [At 905]  

On the question of who had the burden of proof in  an administrative hearing, the court of appeal s 
observed that "The trial court had found as a matter of law that Authority had impermiss ibly p laced the 
burden on Leonard p lat ing to provide that the aci d  in its wastewater had not caused the damage to the 
sewer p ipes that requ i red their rep lacement.. .. " [At 905]  But the court of appeals explained how the 
burden of proof works in admin istrative hearings :  

The Metropol itan Government proved ( 1 )  that the sewer l ine serving 
Leonard P lating was severely damaged, (2) that the damage was 
consistent with damage caused by acid,  (3 )  that sewer l ines serving other 
e lectroplating businesses had s imi lar damage, and (4) that Leonard 
P lating ' s  wastewater was acid ic enough to cause the sort of damage 
observed in the sewer l ines.  This evidence, c ircumstantial as it is ,  was 
sufficient to make out a prima facie  case that the wastewater from 
Leonard P lating caused the damage that required the sewer l ine to be

· 

replaced . It was also sufficient to shift the burden of going forward with 
the evidence to Leonard Plating to prove that the damage was caused by 
someth ing el se. 
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The Authority ' s  del iberat ion s reflect the fact that its members accredited 
the Metropol itan Government ' s  evidence that the wastewater from 
Leonard Plat ing plant had damaged the sewer l ines and that the 
wastewater exceeded the pH l im its in Leonard P lating 's  perm it. The 
Authority ' s  comments that concerned the trial court s imply reflect that its 
members decided that Leonard Plat ing had fai led to produce sufficient 
evidence to rebut the Metropol itan Government' s evidence. The 
Authority did not improperly al locate the burden of proof. To the 
contrary, its reasoning is entirely cons istent with a rational and 
reasonable assessment of the ev idence. [At 905-06] 

F inal ly, the court of appeal s addressed the trial  court ' s  conc lus ion that the 
members of the Authority based their decis ion on their own knowledge and expertise 
rather than on the evidence: 

One of the principal reasons for the creation of administrative agencies is 
the expectation that the agency members wi l l  bring substantive expertise 
to the matters within their j urisdict ion. 1 CHARLES H.  KOCH, 
ADMINISTRATIVE LAW AND PRACTICE § 1 .2(G), AT 9 (2D ED. 
Supp. 2002-03)  (KOCH). Thus, the expert ise of members of 
admini strative boards and commissions plays a central role in 
admin istrative proceedings. Martin v .  Sizemore, 78  S .W.3d  at 269. 
Agencies are not law juries, 2 RICHARD J.  PIERCE, JR. 
ADMINISTRATIVE LAW TREATISE § 1 0.2,  AT 708 (4TH ED. 2002), 
and, therefore, they are permitted to rely on their expertise i n  evaluat ing 
the ev idence submitted to them as long as they d isclose they are doing 
so. 3 KOCH § 9.2 [4], at 5.  

However, a board ' s  or agency' s  findings must be based on evidence 
presented to them . Courts should dec l ine  to accept agency find ings that 
are not supported by evidence s imply because the findings were made by 
experts. 3 KOCH § 1 2, 24[3 ] (a), at 222. Accord ingly, th i s  court has 
held that members of boards and agencies cannot re ly on the i r  own 
expertise as a substitute for expert testimony that should have been 
presented dur ing the hear ing because doing so seriously compromises the 
fai rness of the adm in i strat ive proceed ings. Martin v. Sizemore, 68 
S .W .3d  at 269-70 .  [At 906] 

There was no "evident iary void" i n  th i s  case, concluded the court of appeal s :  

The record in  th i s  case contains  evidence regarding the ac idity of  the 
wastewater d i scharged by Leonard P lat ing, the h i story of Leonard 
P lati ng' s fai l ure to mon itor or mit igate the acid i ty of its wastewater, the 
fact that Leonard P lating ' s  wastewater accounted for v irtual ly all of the 
flow in  the sewer l i nes, the s imilarity between the damage to the sewer 
l i ne serv ing Leonard Plat ing and the damage found in sewer l ines serv ing 
other e lectroplating  businesses, and the conclusion of an expert 
employed by Metro Water Serv ices that the damage to the sewer l ine was 
caused by aci d. This evidence provi ded an ample basis for the chairman 
of the Authority and the other members, in the exercise of their training 
and experience, to conclude that the damage to the sewer p ipes was 
caused by the excess acidity of the wastewater d ischarged from Leonard 
P lat ing.  [At 907] 

The unreported case of Harless v. C ity of Kingsport, 1 998  WL 1 3 1 5 1 9  (Tenn. App. 1998), also 
d i scusses other legal i ssues i nvolved in  the appeals  from admi n istrative decis ions. There, under the 
authority of Tennessee Code Annotated, § 1 3 -2 1 - 1 0  I et seq., the city had adopted the ord inance requ i red 
by that statute, wh ich contained an admin i strative process for hand l ing  d i l apidated structures. The city 
issued two demol ition orders under that ordinance against structures owned by Harless. Harless appealed 
on a number of grounds: 

I . That the person who served as the investigator and the hearing officer was the same person, 
wh ich Harless argued resulted in ( I) a den ial of due process, and (2) a biased dec is ion, given that the 
invest igat ing/heari ng officer was also a c ity employee; 

2. The heari ng officer ' s  decis ion was arb itrary and capricious, or unsupported by the evidence; 

3 .  The ord inances of the c ity were facia l ly unconstitutional. 
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The  court ' s  scope of  rev iew of  the adm in i strative decis ion of the investigat ing/hearing officer was 
l im ited, said the Court: 

Common law certiorari, as provided in T.C.A.  § 27-8- 1 0 1  (Supp. 1 997), 
is avai lable for judic ial review of a decis ion of an administrative body 
act ing in a j udic ial-or quas i-judic ial capacity.  Dav idson v .  Carr, 659 
S .W .2d 3 6 1 ,  3 63 (Tenn .  1 983 ). The Supreme Court has stated 
that . . .  administrative decisions are presumed to be valid and a heavy 
burden of proof rests upon the shoulders of the party who challenges that 
action . McCal l en v .  C ity of Memphis, 786 S .W.2d 633 ,  64 1 (Tenn .  
1 990). General ly speaking, revi ew of an admin istrative deci sion by way 
of the common law writ is confined to the quest ion of whether the 
inferior board or tribunal has exceeded its j urisdiction or acted i l legally, 
arb itrari ly, capric iously, or fraudulently. T .C.A.  § 27-8- 1 0 1  (Supp. 
1 997). [Remain ing citation omitted] Thi s  question typical ly involves a 
determ ination of whether the record contains material evidence to 
support the decis ion below. [C itations omitted .] . . .  If a reviewing court 
determ ines that there is no material evidence to support an admin istrative 
dec is ion, it must conclude that the admin istrative body acted i l legal ly. 
[C itation omitted .] An admin i strative decision may be found to be i l l egal, 
arb itrary or fraudulent in other c ircumstances as wel l :  for example where 
the standards of due process have not been met, where a constitutional or 
statutory provis ion has been v io lated, or where some un lawful  procedure 
has been fo l lowed . [C itations omitted . ] .  . . .  The rev iewing court does not 
inqu ire into the correctness of the inferior tribunal ' s  finding of fact 
[Citations omitted] ; nor is it perm itted to weigh the ev idence. [Citations 
omitted] Moreover, the rev iewing court "shou ld refrain from substitut ing 
its j udgment for the broad di scretionary authority of the local 
government body." [C itation omitted .] 

Under that standard, the Court repl ied to the first two arguments as fol l ows:  

[The Supreme Court has stated] the mere fact that both investigative and 
adjudicative functions have been granted to an administrative body . . .  does 
not itse lf create an unconstitutional risk of b ias i n  an  administrative 
adj udication . . . .  [ citations omitted.] 

It c ited Withrow v .  Larkin, 42 1 U .S .  35 [paral le l  c itations omitted] , in  which the Un ited States 
Supreme Court declared that :  

[t]he content ion that the combinat ion of investigative and adj udicative 
functions necessar i ly  creates an unconstitutional risk of b ias in 
admin istrative adjudication has a . . .  d ifficult burden of persuasion to 
carry.  [Citation omitted.] [At 5 ]  

Harless offered no evidence of  b ias on  the part of  the i nvestigator/hearing officer, and the record 
d id  not ind icate that h i s  dual roles resulted in a denial  of due process . The record c learly showed that the 
structures met the standards for demol ition under the S lum C learance Statute . Harless cou ld  not 
question the constitutional ity of the statute because he had not notified the attorney general as he was 
requ ired to do under Tennessee Code Annotated, § 29- 1 4- 1  07(b ) .  

Necessity for adequate proof in administrative hearings 

Whi le  the level of proof support ing a government' s admin i strative deci sions is  re latively low, the 
evidence supporti ng those decis ions must meet the standards requ ired by law or ordi nance. 

The pla intiff in Boyd v.  Forbes, 2003 Tenn .  App. LEXIS 760, raised the issue of whether the 
adm in i strative officer made the value/cost of repai r findings as requ ired by the C ity of Jackson ' s  
ord i nance adopted under Tennessee Code Annotated, § 1 3 -2 1 - 1 0 1  et seq . That ord inance prov ided that 
" if  the repair, alteration or improvement cost exceeds seventy-five (75)  percent of the taxable  val ue of the 
property, the d i rector may order the structure to be removed or demo l i shed." [At 5] The Court, 
conc lud ing that the ord inance had not been fol l owed, reasoned that: 

By his own testimony, James Maholmes, the housing code enforcement 
officer at the time notice was sent and the improvements were 
demo I i shed, admitted that the C ity made no estimates of the repair costs. 
Ronald Boyd test ified that the property had a total tax appraisal value of 
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$ 1 40,600 .  Therefore, i n  order for Maholmes to  order demo l it ion 
pursuant to the Ci ty ' s  Ord i nance 1 2-708, the cost of repairi ng  the 
improvements would  need to exceed $ 1 05,450 .  G iven that the parties 
sti pulated the improvements themselves were only worth $49,000 and 
that the only problems w ith the property were broken windows and 
unh inged doors, we conclude that the record supports the find ing that the 
C i ty fai led to prove it had made a determination that the cost of repairs 
would exceed 75% of the property value. [At 5] 

Violations of Stormwater Ordinances Can Also be Made 
Municipal Ordinance Violations Subject to Trial in  Municipal Court 

Tennessee Code Annotated, § 68-22 1 - 1 1 0 1  et seq., appears to contemplate that violations of the 
stormwater ord inance are to be "tried" admin istratively, and that the violator ' s  appeal of admi n istrative 
dec i s ions be appealed by writ or certiorari to the circuit or chancery court, under Tennessee Code 
Annotated, t it le 27, chapter 8. However, under Vandergriff v. C ity of Chattanooga, 44 F .  Supp.2d 927 
(E.D.  Tenn .  1 998), and Rush v .  City of Chattanooga, 1 999 WL 459 1 53 (6111 Cir .  Tenn.)  (Unreported), 
apparently a mun ic ipa l i ty can make a vio lation of the stormwater ordinance a mun ic ipal ord inance 
v io lat ion tri able in mun ic ipal courts . 
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APPENDIX B 

INSPECTION AND MAINTENANCE AGREEMENT 
FOR PRIVATE STORMW ATER MANAGEMENT FACILITIES 

Property Identification ("Property") :  City Use :  

Map :  ___ _ Parcel No. ___ _ Land Dist. Permit No.: ---
Record Book: Page No. 

Project Name: 
Project Address :  
Owner(s) :  ,-----------------------------­
Owner Address: 
C ity : State : --- Zip Code: _______ _ 

SEE LEGAL DESCRIPTION ATTACHED HERETO AS EXHIBIT A. 

Th is Inspection and Maintenance Agreement ("Agreement") i s  made th i s  
_________ , 20 __ , by and between

�------------------------------
("Owner", whether one or more), and the C ity of ("C ity"). 

day of 

WHEREAS, the City is  requ ired by federal and state surface water quality regulations and its National 
Po l l utant Di scharge E l im ination System (NPDES) permit to prevent surface water qual i ty degradation 
from development or redevelopment activities within its jurisdiction, and the City has adopted surface 
water qual ity regu lations as requ ired and such regulations are contained in the Stormwater Management 
chapter of the City Code; and 

WHEREAS the Owner owns the Property identified above and has or will construct certain stormwater 
management facil ities on the Property, and has developed a Stormwater Maintenance P lan (SWMP No. 
___________ ), as may be amended from time to time (the "Plan") for the maintenance of 
those fac i l it ies, wh ich the C ity has reviewed and approved, and a copy of which wil l be maintained at the 
____________ Stormwater Department. A drawing showing the general area of the 
fac i l it ies covered by the P lan i s  attached to th i s  Agreement for ease of identification. 

THEREFORE, in consideration of the benefits received by the Owner as a result of the approval by the 
City of the P lan,  the Owner does hereby covenant and agree with the C ity as fol lows : 

I .  The Owner shal l prov ide adequate long term maintenance and continuation o f  the stormwater 
contro l measures described in the P lan, to ensure that al l stormwater fac i l ities are and remain in  
proper working cond ition. The Owner shal l perform inspection and preventative maintenance 
activ ities in accord with the P lan. 

2. The Owner shal l maintain a copy of the P lan on s ite, together with a record of i nspections and 
maintenance actions required by the P lan. The Owner shal l document the times of inspections, 
remed ial actions taken to repair, modify or reconstruct the system, the state of contro l measures, 
and noti fication of any p lanned change in respons ib i l i ty for the system. The C ity may require 
that the Owner's records be submitted to the City. 

3 .  If it i s  later determ ined that the City ' s  NPDES permit c learly d irects Owners or the City to 
manage storm water treatment systems differently than specified in the P lan ,  the d i rection of the 
NPDES permit shal l override the provisions of the P lan. 

4. The Owner hereby grants to the City the right of ingress, egress and access to enter the Property 
at reasonab le  times and in a reasonable  manner for the purpose of inspecting, operating, 
instal l ing, constructing, reconstructing, maintaining or repairing the facilities. The Owner hereby 
grants to the C ity the right to install and maintain equipment to monitor or test the performance of 
the stormwater control system for quality and quantity upon reasonable notice to Owner. 

5 .  I f  the C ity finds that the Owner has not maintained the faci l ities, the City may order the Owner to 
make repairs or improvements to bring the facilities up to the standards set forth in the Plan. If 
the work i s  not performed within the time specified by the C ity, the C ity may enter the property 
and take any action necessary to maintain or repair the stormwater management faci lities ;  
PROVIDED, HOWEVER, that the Ci ty shal l  in no event be deemed obligated to maintain or 
repair the stormwater management facilities, and nothing in this Agreement shal l ever be 
construed to impose or create any such obl igation on the C ity. 
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6 .  If  the City incurs expenses in maintain ing the stormwater control fac i l ities, and the Owner fai l s  to 
re imburse the C ity for such expenses with i n  45 days after a written notice, the City may co l lect 
said expenses from the Owner through appropriate legal action, and the Owner shal l be l iab le for 
the reasonable expenses of col lect ion, inc lud ing a l l  court costs and attorney fees. 

7 .  The Owner and the Owner' s heirs, adm in i strators, executors, assigns, and any other successor in 
interest shal l indemnify and hold the C ity harm less from any and a l l  damages, accidents, 
casualti es, occurrences, claims or attorney ' s  fees wh ich might ari se or be asserted, in whole or in 
part, against the C ity from the construction, presence, existence, or maintenance of the 
stormwater contro l fac i l it ies subj ect to the Plan and th i s  Agreement. In the event a claim is 
asserted against the City, its officers, agents or employees, the C ity shal l notify the Owner, who 
shal l defend at Owner' s expense any suit or other claim .  If any j udgment or claims against the 
Ci ty shal l be a l lowed, the Owner shal l pay al l costs and expenses in connection therewith . The 
C ity w i l l  not i ndemn ify, defend or hold harmless in any fashion the Owner from any cla ims 
aris ing from any fai l ure, regardless of any language in any attachment of other document that the 
Owner may provide .  

8 .  No waiver of any provis ion of th is  Agreement shall affect the right of any party thereafter to 
enforce such provis ion or to exercise any right or remedy available  to it in the event of any other 
default. 

9. The C ity, at Owner 's  expense, shall record this  Agreement with the Register of Deeds of 
City, Tennessee; this Agreement shall constitute a covenant 

runn ing with the land, and shal l be binding upon the Owner and the Owner ' s  heirs, 
admin i strators, executors, ass ign s, and any other successors in interest. 

1 0 .  The Owner shal l have the faci l ities inspected in  accordance with § 1 4-506 o f  the Ci ty ' s  
stormwater ordinance and certify t o  the City that the constructed fac i l it ies conform and purport 
substantial ly to the approved Plan .  If the constructed condition of the faci l ity or its performance 
varies s ign ificantly from the approved Plan ,  appropriately revi sed calculations shal l be provided 
to the City and the P lan shal l be amended accord ingly .  

1 1 . Owner agrees that the fai l ure to fol low the prov is ions and requirements of the P lan may resu lt in 
the revocation of previously approved credits to stormwater user fees, or the imposition of such 
stormwater user fees or of add itional stormwater user fees .  

1 2 . The Owner agrees that for any systems to be maintained by a property owner' s assoc iation, deed 
restrictions and covenants for the subd ivis ion or other deve lopment wi l l  inc lude mandatory 
membersh ip in the property owners ' association respons ib le for provid ing maintenance of the 
system, wi l l  require the association to maintain the stormwater system, wi l l  proh ib it term ination 
of th is  covenant by un i lateral action of the associat ion, and provide for unpaid dues or 
assessments to constitute a l ien upon the property of an owner upon record ing a notice of non­
payment. 

1 3 . Th i s  Agreement must be re-approved and re-executed by the C ity if a l l  or a portion of the 
Property is subdivided or assembled with other property. 

Owner: Date : 
S ignature by Individual 

Owner: Date: 
----------------------------------------------

S ignature by Individual 

State of 
-----------------------

County of __________ __ 

Personal ly appeared before me, the unders igned Notary Publ ic of the state and county mentioned, 
-------------------------------------------------------' with whom I am personal ly 
acquai nted (or proved to me on the basi s of sat isfactory evidence), and executed th is Agreement 
( I n spection and Maintenance Agreement for Private Stormwater Management Fac i l ities) for the purposes 
contai ned here in .  

Witness my hand and official seal at office, th i s  __ day of , of the year 

Notary Pub I ic :  ____________________________ _ 

My Comm ission Exp ires :  __________________ _ 
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Accepted by : 

For the C ity of ____________ _ 

State of 
---------------

County of _______________ _ 

Personal ly appeared before me, the undersigned Notary Public of the state and county mentioned, 
____________________________________________ , with whom I am personal ly acquainted (or 
proved to me on the basis  of satisfactory evidence), and executed this Agreement (Inspection and 
Maintenance Agreement for Private Stormwater Management Facilities) on behalf of the C ity of 
____________________ for the purposes contained herein . 

Witness my hand and official seal at office, this 

Notary Publ ic: _________________ _ 

My Commission Exp ires :  

day of , of the year 
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APPENDIX C 

THE LAW OF RESTRICTIVE COVENANTS THAT RUN WITH THE LAND AND 
STORMWATER MAINTENANCE 

S id  Hems ley 
MTAS 
February 1 5 , 20 1 1 

The law of restrictive covenants, in one sentence 

When a covenant runs with the land liab i l i ty to assume its burdens or 
right to use its benefits passes to the landowner ' s  ass i gnees. Such a 
covenant i s  a promi se, the effect of which i s  to b ind the promisor and h i s  
lawful  successors to the burdened land for the benefit of  the prom isee 
and h i s  lawful  successors to the benefitted land .  [Tennessee Supreme 
Court, in American O i l  Company v. Rasar, 308  S .W.2d (Tenn .  1 95 7), at 
94 1 . ] 

Two kinds of restrictive covenants in Tennessee 

- Real covenants, or covenants that run with the land at law. These covenants requ i re 
that :  

( 1 )  The covenants must "touch and concern" the land; 

(2) The orig inal covenanting parties intended the covenant to run; 

(3 )  Some form of privity of estate; 

( 4) The covenant be in writing. 

- Equitable servitudes (variously cal led "reciprocal negative easements," " impl ied 
equ itable reci procal servitudes," and "equitable  restri ctions .") .  These covenants require 
that :  

( I) The covenants must "touch and concern" the land ;  

(2) The orig i nal covenant ing part ies i ntended the covenant to run with the land; 

Montie, Diane, A Survey Of The Law Of Restrictive Covenants That Run With The Land In 
Tennessee, 5 0  Tenn .  Law Rev iew 1 49 ( 1 982) .  Also see Tennsco Corporation v .  Attea, 2002 WL 
1 298808  (Tenn .  Ct. App.) for probably the shortest primer on restrict ive covenants] . 

Restrictive covenants are tied to land development 

It i s  said in  Montie, Diane, that :  

The law relat ing to restrictive covenants has changed l ittle  during the last 
one hundred years i n  Tennessee, but the reasons for us ing restr ictive 
covenants have changed to reflect a more complex society .  H i storical ly, 
the usual purpose of restricti ve covenants was to protect the grantor' s 
resi dence. Today, the use of the l and i s  more complex. Subd iv i s ions, 
condomin i ums, apartments, and single fami ly residences req uire 
d ivers ified lan d  use p lanning to protect those communities of purchasers . 
[At 1 49] 

One of the modern complexities of the development of land, for whatever its intended use, is that 
such development is subject to stormwater management requirements . A tool for managing stormwater 
that appears i n  stormwater regulations is the maintenance agreement for the stormwater faci l ities that 
appear in deve lopments . Those maintenance agreements commonly contain restrictive covenants that 
run with the land, that obl igate both present and subsequent owners of the property to continue the 
maintenance of the stormwater fac i l it ies .  
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For example, the Knox County Stormwater Maintenance Manual contains a document entit led 
COVENANTS FOR PERMANENT MAINTENANCE OF STORMW A TER FACILITIES, wh ich 
contai ns various covenants the property owner must agree to as a condition of the development of h i s  
property . Paragraph 5 prov ides that :  

To ensure that subsequent property owners have notice of these 
Covenants and the ob l igations there in,  the Property owner wi l l  inc l ude in 
a l l  instruments conveying any or al l of the above described property on 
wh ich the stormwater and/or water qual i ty fac i l i t ies are located, the 
spec ific i n strument numbered referencing these Covenants and the 
recorded subd iv i s ion plat as ind icated i n  paragraph 12 here in .  

Paragraph I I  prov ides that "These Covenants are permanent and shal l run with the land ." 

Questions related to restrictive covenants in stormwater context 

S imi lar documents are used by cities and counties across Tennessee and in other states .  Such 
maintenance agreements that run with the land raised at least two questions in the stormwater seminars 
held last year: 

I .  What is the legal status of such agreements, applying as they do, to the subsequent 
development of property? 

As far as I can determine, there are no Tennessee cases involving stormwater infrastructure . B ut 
for reasons that wi l l  appear below, restrictive covenants containing stormwater infrastructure general ly 
arise from new property development mandates and agreements between local governments and 
deve lopers . For that reason such restrictive covenants wil l  general ly reflect real covenants runn ing with 
the land at law.  However, where, for some reason, the restrictive covenant fai l  the real covenants test, 
equ ity might, depend ing on the circumstances, intervene to impose the covenants as an equitab le 
serv itude. 

2. What is the legal status of such agreements with respect to property that has already been 
developed? 

For reasons that w i l l  appear below, general ly, such agreements with respect to such property wi l l  
probab ly ne ither qual ify a s  real covenants that run with the land at law, nor as equ itable serv itudes. 

Restrictive covenants are contracts between the parties to them 

Restrict ive covenants are contracts between the parties to them. Maples Homeowner's 
Assoc iat ion, Inc .  v .  T & R Nashv i l le L imited Partnersh ip, 993 S .W.2d 3 6  (Tenn .  Ct. App. 1 999), says on 
that subject: 

Covenants, cond itions and restrictions such as the ones contained in the 
Maples Declarat ions are property interests that run with the land .  
[Citations omitted by me.]  They ari se, however, from a series of 
overlapping contractual transactions. [Citations omitted by me. } 
Accord ingly, they should  be viewed as contracts. [Citations omitted by 
me.],  and they should  be construed using the rules of construction 
general ly appl icable to the construction of other contracts . . .  [Citations 
omitted by me.] 

The courts enforce restrictive covenants according to the c learly 
expressed intentions of the parties manifested in the restrictions 
themse lves. [Citations omitted by me. ]  We give the terms used in  
restrict ions their fair and reasonable  meaning . . .  [Citations omitted by 
me.],  and we decl ine to extend them beyond their c learly expressed 
scope.  [C itat ions omitted by me.] We also construe the terms of a 
restriction i n  l i ght of the context i n  which they appear. 

When the restrictions terms are capab le  of more than one construct ion, 
we shou ld adopt the construction that advances the unrestricted use of 
the property . [Citat ions omitted by me.] We shou ld aiso reso lve 
amb iguit ies in the restrictions against the party who drafted them . . .  
[Citat ions omitted by me.] ,  and final ly we should  reso lve al l doubts 
concern ing covenant's app l icabi l i ty aga inst the covenant. [C itat ions 
omitted by me.] [At 3 8-3 9] 
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Wh i le  the Maples Declarat ions were part of  a property development scheme that reflected real 
covenants that ran with the land at law, the contractual aspect of restrictive covenants app l ies to both 
k inds of restrictive covenants . We w i l l  see be low that equitable serv itudes reflect the i ntent of the 
origi nal covenant ing parties even where that i ntent does not necessari ly appear in one or more deeds in  
the chain of tit le reflect ing the conveyance of the property at  i ssue . 

It is also said in Gambre l l  v. N ivens, 275 S .W.3d  429 (Tenn .  Ct. App. 2008), that: 

An owner of land may sel l  portions of it and make restrict ions as to its 
use for the benefit of h imself as wel l  as for the benefit of those to whom 
he se l l s .  [C itat ions om itted by me.] Even though Tennessee law does not 
favor private restrictions upon the use and enj oyment of land, our courts 
w i l l  enforce the covenants as they would contracts, accord ing to the 
c learly expressed i ntention of the parties .  [Citations omitted by me.]  
Covenants that fai l  the more exacting requ i rements for real covenants at 
law may sti l l  be enforced in equity as an equitable serv i tude. An 
equitable serv itude is  a "covenant respecting the use of land enforceable 
again st successor owners or possessors in  equity regardless of its 
enforceabi l i ty at law." [Citation omitted by me.]  [At 436-3 7] 

Differences and similarities between the two kinds of restrictive covenants 

It was said in Turn ley v. Garfinkel, 3 62 S .W.2d 92 1 ,  that: 

It i s  a common practice for developers of high-class res idential 
subd iv is ions to provide restrictions to protect the beauty of the 
neighborhood and the value of the property for residential use. Such 
restrictions are usual ly regarded as covenants running with the land, 
b ind ing on anyone who purchases with notice of them, and enforceable 
by the owner of any of the lots so protected . . . .  [At 923] 

The Court appears to have been speaking of covenants that run with the land at law. As the Court 
itse lf noted , the lots were part of a subd iv is ion approved by the Davidson County P lanning Commission 
and recorded in  the regi strar' s  office, and that the subd iv i s ion ' s  developer had fi led a set of restrictive 
covenants that were referred to and made a part of the deeds conveying the lots at i ssue.  There were I I  
covenants "and prov ide that they are deemed covenants running with the land unt i l  December I 985 ."  

C i t ing that case, Maples Homeowner' s Associat ion, Inc . ,  above, dec lared that, "Covenants, 
cond it ions and restrictions such as the ones contained in the Maples Dec larations are property interests 
that run with the land ."  [At 3 8-39] The "Maples Declarations involved a planned un i t  deve lopment named 
The Maples under the Horizontal Property Act," cod ified in Tennessee Code Annotated, § §  66-27- 1 0 1 -
1 23 .  I n  describ ing The Maples Dec larations, the Court declared that: 

The Maples Declarations contain a fairly standard set of land use 
restrictions as wel l  as a mechanism for their  enforcement. They estab l i sh 
a homeowner ' s  association whose membership  consists of the "owners 
of lots" in The Maples, and Article VII ( 1 )  provides in part: 

The Association, or any Owner, shall have the right to enforce, by any 
proceed ings at law or in equity, all restri ctions, conditions, covenants, 
reservations, l iens and charges now or hereinafter imposed by the 
provi s ions of thi s  Declaration . [At 3 7] [Emphasis is mine.]  

Montie,  Diane, above, says, "The restrictive covenant i s  general ly created by a specific grant i n  a 
deed or by reference in a deed to a general plan of development." [At 1 50] 

The touch and concern requirement 

W ith respect to the "touch and concern" requirement, it is said in Gambre l l  v .  N ivens, 275  
S .W.3d  (Tenn .  Ct .  App .  2008),  that: 

A lthough there is some d ispute among authorities as to the test [that the 
covenant must Atouch and concern" the land, there is l ittle  quest ion that 
bu i ld ing restrict ions embod ied i n  a covenant between owners i n  fee 
satisfy th i s  test, both as to the benefit and the burden . [Cit i ng unreported 
Attea v. Tennsco, 2002 WL I 298808 (Tenn .  Ct. App .) .  

A l so see Arthur v .  Lake Tans i  V i l lage, Inc . ,  590 S .W.2d 923 (Tenn .  I 979) .  
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Intention of parties that covenant run with the  land 

With respect to the requ i rement that the covenanting parties i ntended that the covenant run with 
the land, it is further said in Gambre l l ,  above, that :  

The covenants in  Tennsco and Essary fai led to express a substantive 
element of a real covenant at law: the intent to bind the successors, 
heirs, and assigns . Equity requires proof of the same substantive i ntent 
but does not confine the scope of inquiry to the language of the covenant 
itse lf. Nonethe less, Tennsco and Essary together stand for the 
proposition that our courts wi l l  broaden the scope of inquiry on ly where 
the vendor imposed the restrictions according to a general plan of 
development. A development p lan logically supports a finding that the 
parties intended the covenant to run with the land and bind the grantees '  
successors, assigns and heirs. The very concept of a development p lan 
and the subsequent expectations of the purchasers require the individual 
burdens and their corresponding benefits to inhere in the land and to 
benefit and bind whoever occupies that l and .  This  much seems impl icit, 
for a common p lan would  crumble if the burdens and benefits were 
mere ly personal to the contracting parties. [At 44 1 -42] [Emphas is  i s  
mine . ]  

I n  Essary v. Cox, 844 S .W.2d 1 69 (Tenn .  Ct. App. 1 992), the Essarys owned a serv ice stat ion, 
and on an adjo in ing  lot, a conven ience store . They sold the conven ience store the deed to which 
contained th is  covenant: "It i s  expressly understood and agreed that the above described prem ises [the 
conven ience store] shal l not be used for the purpose of any sales of o i l  and gas suppl ies or products ." The 
conven ience store was subsequently reso ld several times, the deeds to which contained mention of the 
covenant. But on the sale of the conven ience store to Cox in 1 989, the deed, at the request of Cox, d id  not 
contain the covenant. In 1 985 ,  the Essarys had also so ld their service station adjacent to the conven ience 
store, to their ch i ldren .  The Essary ch i ldren subsequently sued Cox for sel l ing  o i l  and gas suppl ies from 
the conven ience store in v io lat ion of the "restrictive covenant" that appeared in the first deed of sale of 
the convenience store . 

The court he ld that there was not a restrictive covenant running with the land,  for two reasons :  

F i rst, the covenant in  the deed of the first sale of the convenience store by the Essarys d id  not 
contain language ind icating that it appl ied to "the party ' s  successors and assigns, i .e .  remote grantees ." 
The Court pointed to Lowe v .  Wi l son, 250 S .W.2d 366 ( 1 952), in which the Tennessee Supreme Court 
had held that even thi s  l anguage in a deed did not qualify as a restrictive covenant : 

Second :  

I t  i s  hereby agreed and understood between the parties hereto that no  
beer, beverages, o r  intoxicants of  any kind o r  character shall ever be  sold 
upon the lot or parcel of land herein conveyed, and this  agreement i s  a 
part of the consideration for thi s  sale. [At 1 72] 

In cases involving a common development p lan ,  therefore, courts have 
demonstrated a wi l l ingness to enforce restrictive covenants, in the form 
of equ itab le servitude, under the rationale that a remote grantee' s  
knowledge o f  such restrictions may be imputed from the existence of a 
common plan as evidenced in deeds or on the p lat itse lf. . . .  Outs ide the 
context of restrict ions which evidence a common development p lan ,  
however, P laintiffs have c ited no authority in  th is  jurisdiction for the 
proposit ion that restrictive covenants may be imposed on remote 
grantees based upon their knowledge of the existence of a prior 
restrict ion .  [At 1 7 1 ]  

I n  Tennsco, above, the Daugherty ' s  owned a large piece of property north of Cool Springs 
Shopping Center in  W i l l iamson County, i n  the middle of which their  h i storic home sat .  They so ld the 
property north and south of the i r  home to W i l ls ,  "effectively d iv id ing the property into three parts," 
accord ing to the Court .  The Daugherty ' s  deed to Wi l l s  contained th i s  restriction : 

Th i s  conveyance i s  made subject to the restriction that any bu i ld ings 
constructed on the land shal l be single fami ly  dwel l ings of traditional 
design at least 4,000 square feet in  size and on lots of one ( 1 )  acre or more. 
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Wi l l s  subsequently quit-claimed the property to  Mallory Park, "subj ect to  a l l  restrictions, 
easements and encumbrances or [sic] record." Park gave Tennsco a deed of trust to secure a loan .  He 
defau lted on the loan and conveyed the property to Tennsco, but the deed did not contain those 
restrictions. Two conveyances later, the property ended up in Attea' s hands, and he attempted to enforce 
the restrict ions contained in Daugherty ' s  deed to Wil l s .  

The Court he ld  that the restriction did not operate as  a restrictive covenant that ran with the land. 
It met the requ i rement for a real covenant that ran with the land at law as to the "touch and concern" 
requ i rement because the covenant was a bui lding restriction . But it fai led the intent of the original 
covenant ing parties that the covenant run with the land because the covenant did not include the magic 
words that it bound the he irs and ass igns of the grantees. 

As to the enforceabi l ity of the restrictions as equitable servitude, the Court said :  

Therefore, i n  order to  enforce an equitable servitude or  a rec iprocal 
negat ive easement it must appear that the grantor had in mind a general 
plan of development and intended for the restrictive covenant to benefit 
a l l  the property involved [At 3] [C itat ions omitted .] 

It  a lso declared that :  

We th ink  the undi sputed facts show that there was no general p lan or 
scheme of development adopted to cover the property held by the 
Daughertys .  As the trial j udge observed there was no map or sales 
brochure showing the restrict ion . And there i s  no restr ict ion on the 
property the Daughertys retained. When they conveyed the property to 
the Butters, they d id  not include any restr ict ions .  Since, there was no 
reciprocal easement, the conclusion is inescapable that the restriction 
placed i n  the Wi l l s  deed was personal to the Daughertys. [At 3 ]  

General plan o f  development required in both kinds o f  restrictive covenants 

That general rule appl ies in Tennessee, to both types of restrictive covenants. 
The Tennessee Supreme Court said in Land Developers v. Maxwel l ,  537 S .W.2d 2d 904 (Tenn. 1 976), 
that :  

Ord inari ly when the owner of a tract of land subdivides i t  and sel l s  
d i fferent lots to  separate grantees, and puts in each deed restricti ons upon 
the use of the property conveyed, in accordance with a general bui ld ing 
improvement or development plan, such restrictions may be enforced by 
any grantee against any other grantee .  Likewise, the property remaining 
in  the hands of the vendor may also be held in equity to be subject to a 
serv itude so as not to be used in a manner d i fferent from that contained in 
the restrict ions . . . . .  Th i s  rule was recogn ized in th i s  state in the lead i ng 
case of Ridley v. Haiman, 1 64 Tenn.  239, 47  S .W.2d 750 ( 1 932)  . . .  

I t  appears that the Court was speak ing o f  two classes of restr ictive covenants : The fi rst i s  those put 
in each deed to each grantee of separate lots, " in  accordance with a general bu i ld ing, improvement or 
deve lopment plan . . . .  " and wh ich appear to meet al l the requ i rements of covenants that run with the land at 
law; and the property remain ing i n  the hands of the vendor wh ich "may also be held in  equity to be subject 
to a serv itude so as not to be used in a manner different from that contained in the restrict ions ." In  th i s  
case, the Court he ld  that :  

Upon the facts shown in th i s  record, we have no hesitancy in hold ing that 
the unsold lands of Mr. M .L.Tipton, and h i s  corporation, here in i ssue, 
were restricted in h i s  hands by essential ly the same covenants as he had 
imposed in the deed to his  various grantees, by an equitable servitude 
because there seems to be l ittle question but that he did intend a general 
p lan of development of the entire area as a residential "suburb" or 
subdiv i s ion .  [At 9 1 3 ] 

When do restrictive covenants take effect? 

It is said in East Sevier County Uti l ity District of Sevier County v .  Wachovia Bank & Trust 
Company, 570  S . W.2d 850  (Tenn. 1 978),  that: 
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that :  

L ikewise, petit ioner now concedes that none of the restrictive covenants 
cou ld be given retroactive effect, absent an express contract so provi d ing, 
although its contentions in the trial court in that regard were unclear and 
seem to have been to the contrary . . . .  We have already stated that no set of 
covenants should be given any general retroactive effect. [At 852-53 ]  

Southern Advert is ing Co. Inc .  v .  Sherman, 38 S .W.2d 49 1 (Tenn .  Ct. App. 1 95 7), also declares 

If it is a covenant runn ing with the land, at least in the absence of an 
expressed contrary intent ion, its operation must be confined to the property 
as it exi sted at the t ime of the covenant. And the ru le of strict construction 
appl ies when an attempt i s  made to apply the covenant to other lands. [At 
493] 



Ord inance No.  I 034 
Page 3 1  of 34  

Remedies for the violation of both kinds of restrictive covenants 

I t  is said in Monte, Diane, that, "A complainant can sue e ither at law or equ ity to 
enforce restrict ive covenants ." At law, the remedy for the v io lat ion of restrictive covenants 
that run with the land at law is damages.  At equ ity, the remedies of spec ific performance 
and injunction have been used to enforce restrictive covenants. 

But that d ist inct ion appears to be mean ingless. In most of the Tennessee cases in 
wh ich the v io lation of restrictive covenants i s  an issue by far the most requested remedy in 
both k inds of covenants, i s  the enforcement of the restrictive covenants rather than 
damages.  A large number of those cases requesting the enforcement of restrictive 
covenants involve a l leged covenants that do not qual ify as real covenants that run with the 
land at law, but where the court i s  being asked to find a restrictive covenant in  the form of 
an equ i table servitude. 
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APPENDIX D 

CONFLICTS BETWEEN MUNICIPAL BUILDING CODES AND STORMWATER 
REGULATIONS 

Sid Hemsley and John Chlarson 
MTAS, 20 1 0  
February 8 ,  20 1 1  

Tennessee Code Annotated, § 68- 1 20- 1 0 1  et seq . ,  authorizes the state fire marshal to adopt 
statewide bui ld ing and fire safety code standards, which municipalities can choose to adopt under the 
statutory scheme. Mun icipal ities that choose to adopt and enforce building construction standards for one 
and two fam i ly dwel l ings wi l l  adopt the International Residential Code. Municipal ities that choose to 
adopt and enforce bui lding and fire safety code standards for other buildings, wi l l  adopt the International 
Bu i ld ing Code, and either the International Fire Code or the Uniform F ire Code. 

It i s  made unlawful in Tennessee Code Annotated, § 68- 1 20- 1 02(a) to : 

( 1 )  Construct, alter or repair any bui lding or structure . . . .  in  v iolation of any rule  duly promulgated 
as prov ided in th is  chapter; or 

(2) Maintain ,  occupy or use a bui lding or structure or part of any bui lding or structure that has 
been erected or altered in violation of any ru le  promu lgated as provided in th is  chapter. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *  

Tennessee Code Annotated, § 68- 1 20- 1 06, wh ich i s  part of the above statutory scheme, further 
prov ides that :  

The state fire marshal, such fire marshal ' s  deputies and assi stants, 
including al l mun icipal fire prevention or bui ld ing or officials in those 
munic ipal ities having such officers, and where no such officer exists, the 
chief of the fi re department of every incorporated City or place in  which 
a fire department i s  estab l i shed, and the mayor of each incorporated 
place in which no fire department exists, and al l  state officials, now 
having j urisdiction or as directed by the governor, or City officers having 
j urisd iction in  regard to any matter regulated in  th is  chapter shal l have 
concurrent j urisdiction .  No regulation shall be issued or enforced by any 
such official that is in conflict with the provisions of this chapter. The 

provisions of this chapter shall supercede all less stringent provisions of 
municipal ordinances. [Emphasi s  i s  mine.] 

It i s  also a Class B M isdemeanor for any person "who violates a provis ion of thi s  chapter or fai l s  
to  comply with th i s  chapter, or  with any requirements of this chapter, or  who erects, constructs, alters, or 
has erected, constructed or altered a building or structure in violation of this chapter. [Emphasis  is 
mine . ]  

The unreported case of Wi lkes v .  Shaw Enterprises, 2008 WL 695882 (Tenn.  Ct. App.) ,  also said 
in  finding for the plaintiff in his complaint that the defendant contractor did not install flashing and weep 
holes in connection with brick veneer wal l s  of his house, as required by the C ity bui lding code: 

Under the statutory framework, the C ity attorney or any other official 
vested with enforcement powers, such as the Maury County Office of 
Bui ld ing and Zon ing, may i nstitute an inj unction to prevent the violation 
of the code. Tenn .  Code Ann .  § 5 -20- 1 04 .  Further, any person who 
violates the adopted code provis ion commits a Class C Misdemeanor. 
Tenn .  Code Ann .  5 -20- 1 05 .  Therefore, according to the appl icable 
statutes, state law in th i s  situation requ ires compl iance with the adopted 
1 995  CABO One and Two Fam i ly Residential Code. [At 7] 

U nder those two state statutes, it  appears that ne ither munic ipalities nor counties can adopt 
bu i ld ing code prov isions that are less stringent than are the provis ions of the bu i ld ing and fire codes 
adopted by the state and approved by the state for adoption by local governments. 

It remains to be seen whether there wi l l  be municipal bui ld ing codes that conflict with stormwater 
regu lat ions and what the legal outcome of such confl icts wi l l  be.  
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Athens Riparian Buffer Policy 

Introduction 

Riparian Buffers -Buffers are an essential component of stream protection and enhancement in Athens, TN 
adjacent to waters of the state (streams, rivers, ponds, and wetlands). Lack of buffer is one of the key elements 
that are a cause of stream impairment that will result in significant cost to the city in the future. It is essential that 
we establ ish, protect, preserve and enhance buffers where possible for the public benefit. In the event of any 
confl ict between or with in these regulations and any other State or Federal regulation the larger buffer or more 
stringent requirement shall apply. Buffers shall be measured perpendicular to and from the top of bank, meaning 
the highest elevation of land which confines water flowing in a stream to the channel .  
Buildings - Al l  buildings proposed adjacent to a buffer shall provide adequate space between the edge of 
building and the buffer to al low for normal construction practices without disturbance to the buffer. 

Width 

Permanent undisturbed buffer widths shal l be as fol lows: 
• Streams draining less than one square mile watershed - 30 ft. 
• Streams draining one square mi le or greater watershed - 60 ft. 
• Exceptional TN Waters (as shown on TDEC' s  onl ine tool) - 60 ft. 
• Wetlands - 30 ft. from delineated edge of any wetland 
• Lakes or ponds -60 ft. from normal water contour or 30  ft. if less than one square mi le 

watershed . 
• Sinkholes - 30 ft. 

Averaging Provisions - These widths can be appl ied during construction activity as an average with in the 
property being developed as long as they meet min imum state requirements . 

Preservation 

Buffers, wherever possible, shal l  be located in dedicated open space maintained by a Homeowners Association 
(HOA) or property owner established in accordance with the Athens Zoning Ordinance. They shal l be clearly 
marked and noted on recorded plats. 

Buffers shal l be part of the recorded "Maintenance Agreement" for Storm water Facilities with al l maintenance 
to be the responsibil ity of the HOA or lot owner. 

It is desirable that in all other situations, the buffers shall be located on one large lot with the lot owner 
responsible for maintenance or with some other special provisions to ensure long term maintenance. 

During construction the buffer shall be included in those areas to be labeled as undisturbed on the plans that 
must also be clearly marked in the field. Any silt fence placed adjacent to a buffer shal l be wire backed. 

6.4 Maintenance 

Maintenance shal l be limited to removing dead or diseased plant material, replacing trees, repairing erosion 
problems, cleanup projects with Public Works Department approval, or removal of invasive plants. Woody 
vegetation shal l be removed by hand. Vegetative root systems shal l be left intact to hold the soi l .  Stumps shal l 
remain where dead or diseased trees are cut. 

Uses in the Buffer Permissible with Conditions 
U se of Ri parian Buffer Zone areas 
( I )  Acceptab le uses of the RBZ may include :  yards, picn ic areas, walking trai ls ,  green ways, landscaped 
areas, wi ld l ife habitat, prim itive areas, roadway and sidewalk stream cross ings, or other s imi lar uses 
approved by the director. 

(2) Specifical ly prohibited uses include, but are not l imited to: parking lots, dumpster storage, material 
storage, grease-b in storage, veh ic le storage/maintenance, animal lots or kennels ,  or other uses known to 
contribute po l lutants to waterways. 

6.7 Buffer Rehabilitation and Enhancement Plan 
Buffer restoration and/or enhancement are required when a buffer is disturbed without approval or as a 
condition to a buffer variance granted by the City of Athens. A property owner or developer may choose to 
enhance a buffer to improve its undisturbed native forest condition. Prior to starting any work the plan must be 
submitted to and approved by the Public Works Department. 

Buffer rehabi litation and/or enhancement plans must include the following: 
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I . A drawing or plan that shows the location of the buffer in relation to the exi sting or planned 
development; the d isturbance limits for the buffer plan;  direction of runoff flow and stream flow; 
erosion prevention and sediment control measures; any existing or proposed stream crossings 
(must be min imum needed to access property); existing or proposed streambank stabi l ization 
measures; access to a water source for the purposes of watering vegetation ; and other pertinent 
information . The plan must be stamped by an experienced stream restoration landscape architect 
or prepared by a qual ified experienced stream restoration expert approved by the Storm water 
Department. 

2 .  V isual and/or narrative documents that describe the vegetation plan for the buffer. The buffer must 
be planted with native trees, shrubs, and grasses that wi l l  not be mowed . (Reference TV A native 
plant finder or TN Exotic Pest Plant Counci l ' s  Landscaping in M iddle TN web sites or the Natural 
Resources Conservation Service office.) 

3 .  The schedule when plantings wi l l  occur and the acceptable two year survival rate for those 
plantings. 

4. A two year survival guarantee acceptable to the Publ ic Works Department. 

6.8 Variances 

Variances may be considered in hardship cases. The request cannot be based solely on the difficulty or cost to 
the project, but must include other multiple site specific issues such as; type of project, existing land use, 
physical conditions and other reasons for the hardship. Variance requests shall be submitted in writing to the 
Publ ic Works Director and heard before the BZA. 

The basis  for approval of any variance shall be hardship conditions. For sign ificant variances, a site specific 
"Rehabi l itation and Enhancement Plan" approved by the Athens Public Works Department for the entire buffer 
on the property wil l  be required. Only the minimum necessary variance shall be granted. 

Variances may be considered for reducing widths to less than the State minimum buffers based on the following 
cond itions: 

• Existing land uses as of January 1 ,  20 1 5  that are proposed to remain in place l imited to 
buildings, parking lots, roadways, util ity l ines and on site sanitary sewage systems. Only the 
portion of the required buffer that contains the footprint of the existing uses can be considered, 
along with activities necessary to maintain uses provided no additional vegetation is removed . 

• Existing lots of record or property with vested development rights as of January I , 20 I 5 where 
a reasonable bui lding site, including subsurface sewage disposal system areas, is not avai lable 
anywhere on the lot outside the buffer, due to the shape and or size of the lot or a topographic 
hardship. The topographic hardship will be considered where the potential damage to the 
environment to create a reasonable building site is potentially greater than the impact of the 
buffer variance. 

• An approved unexpired prel iminary plat, PUD Master Development plan, final plat, or site 
plan that met previous buffer requirements at the time of approval wh ich was approved prior to 
January I , 20 I 5 .  

• The existing land use in the watershed . 
S i te spec ific hardsh ips which may inc lude so i l s  needed for a subsurface sewage d i sposal system.  


